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gallons until we had all the ines moved in. 

My recollection is that the completion of the entica ' 
move from Chicago and Hammond to Woodstuck took until about, 
well early 1966, the latter part of 1965. . There was a per. 
there where 4t was a period of exensttion. 

Q Now you mentioned moving the various lines. What do 

you mean by the Lines, sir? ‘Could you give us a description 

“ what would ba included witain this term? 

A ; Yell, & production line for haif gallons of milk, for 
example, you aro involved with a filling machine and on 
assembler that picks up a group of cartons and sets them 

down into a carrier to be paletized, so what you do in a new 
plant, 1 think this is pretty standard wrantion, your employee - 
have to get used to the new equipment and the arrangament. in 
the chill room where your packages product: is stored. 

So you start with one very important itam and get it 
flowing smoothly and then you bring in another item like I' 
mentioned, the glass gallons, that is a totally differant line, 
a different type filling machine and a different type of as- 
semblex, stacker, everything is different, and then you bring 
in cottage cheese, then you bring in chocolate milk. 

You bring in item after item until you get it. 7 * £1e 
smoothly then you close down the othex operations coca o stely. 
Q Now would all of these products, the milk and: the cottag 
cheese and the chocolate milk and similar items be genorally 


Testimony of Retee R. Hinkter 101 


1G 
knowm as the milk line of products? 
A That is right. 
| JUDGE HINKES: Were the Chicago and Hammond plants 
both milk and ica cream?. | 
THE WITNESS: No, the plants that I have none ren 
ferring ts there is a Chicago milk proceesing plant, milk 
only, and a Hamuond ‘milk pcamape aig plant milk ony The 
ice cream manufacturing. was a separate plent and at conti “ues ‘ 
to = day separate Econ milk. : | 
JUDGE INKES 2 So that the Woodstock. operation didn't 
effect the ice cream plant at all? Me : od 
THE WITNESS: Not at all. 
By Mr. Mathias. 
Q When you martion milk plant you were talking about a 
plant that would produce « product line of milk products, 
is that correct, siz? It is just milk that is processed at 
each of these plants? In other words yuu co have cottag2 
cheese, sour cream? | 
A Oh yes, all of tue milk line I think is the way to sey 
it. 
a Would you give us a brief approximate Gescription of 
the pruducts that would be included within the milk line? 
A Well, you have milk quarts, paper containers, ilk 
honogenized Vitamin D milk in helf gallon paper contuivers, 
also peper gallons in some locations. Other locations may 
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be just glass galions. Chocolat milk quarts. You have 


large curd, small curd, in a couple of sizes. Sour cream, 
well I know I am leaving cut some things. 


skim milk quarts and skim milk half gallons. Cottage cheese, 
Q Two percent milk? | 


~~ That is right, thank you. 
Q So that these products and possibly a few others ‘would 
constitute the milk line of products and when you are dis- 
cussing a milk plent you are discussing a plant that could --- 
A Could nandle2 all of then, 
Q Now, did the Woodstock pzrocess meke the entire milk 
line of products? 
A Oh, yes. 
Q You had mentioned ‘Garlier that you probably started in 
the Woodstock area with the half gallons hecause tais was a 
very important item. 
Was the half gallon at this period of time in the mid- 
' 19608 your. most important item in the Chicago area in terms 
of volume? 
A I believe 60. 
Q Did you alse in the Chicago metropolitan area have any 
o*her types of inc:ilities besides the pxrocessizg plant such 
as distribution depots, receiving stations? 
A ~—s- Yaa, we had @ milk distribution location near 0 Hare 


ae : Tepe eee Patn  Neg ere ent ee 


te am 


in Jorelond. This wan the spot where packaged product was 
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\ received frem Woodstock after we got Woodstock going. The 
. product was brought into this distributing location. It 
3 was palletized oe the senis which b:ought it in and the 
4 product was moved into chill rcons xight there and leads for 

Laer 5 retail and wholesale routes were then agsembled and gant out 
6 from that distribeting location, 
7 Q This would be on smaller ccucks? 
8 A That is right. ae 
9 Q Did vou also hava a distribution station is Zamnond? 
10 A Yes. - 
1 Q And this would be following the —- 

*n A Similar pattern. 
13 Q Do you vecall approxinately what distributicn area was 
14 || served out of the Hemacnd distxibution canter? 
15 A Well, the rorthvest coraer of Indiena ineluding Sauth 
16 


Bend and the southwestern corner of Michigan ware served out 
of there. Harusond, Gary. 

Q Dia any portion of the milk ausplied to ‘Wemmond cane - 
back into XLllinois oa routes adjacent to the Indiana line by 
any chance? 


A XI don’t think so. I am not sure about that. If really 
don't know. 


Q In addition to processing plants end olent distribution 


depots fxom tho Chicego aroa, d2d Bordon alse have any rmcel 
statiouws in thia asea? 
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aah 


wah 


: A No. Now, in this axea, in the Chicago --~ 
{ 
: 2 Q Right in the Chicago matzrepolitan area. 
( 3 A You are ‘:alkinyg about nilk xeeniving steticns, right? 
41) Q Yes, sir. 
5 A Well, we received our milk at Woodstock aftar that plant 
‘en 6 got into operetion «nd this was whera it was all brought in. 
? Q So all cf che xaw milk came directly from the farm into 


& Woodstock then, is that right? 
9 A Well, not quite dicectly all frou the farm to Woodstock. 


10 You have haulers, pick up people hat were Adizacting milk 


41 in the area 2edjiacent to our Woodstock plant se that you can 
: g 
12 say I ovess cemo in cGirect from tue farm. Shen you bought 


i3 milk also from the pure nilk association, your additional 


i4 supplies, and that mey have cone fron, on, as far noxth as 
e 
15 Nev London oz gurther in Wisconsin. We call it the Chicago a 


16 mill: rhed or dtwn into illinois amd iuto Indiana a ways. 

17 fn other words, 1£ I wiéerstund you this direct isn't 

18 all dizect fxom tho fara. Som: of it Slavs thxough another ps 
channel. 

Q tn other words, & poxtiion of your rav niki: supply cene 

fen wha pure ailk associacion? 


Q And when you spank of the raw wilk shed for tha Caicago 
{ axea, what do you moan by that, Mr. Minkle<? 


A Well, only in the most general teras can t give you an 


Ecostieraaragegeonnenienieal 
Fae RI 
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sasuer. It is xoughly on avea crouna this ivigs metropolis 
that che mil% peocegsozs in Chicago icok to for their ‘supply 
of mivk and of couxse evenivaliy you get out ca faz it is 
uneconomic, but: you aro raquizing the volune of a rather largs 
avea of milk pxogucers to satisfy the needs of the wackat 
and that aree is called the Chicago milk sned. 

Q and this milk ghed as you described it rafozre incluces 
portions of Kisecnsin end indizna? 

A Very much 320. Wisconsin prohadly more -- definitely. 
more than Inédima ena then some down into tLinots {00-6 

Q Now, to ges away from just the Chicago metropolitan 
area for a moment and concentrate on the Chicago Centxal 
District, aid the Chicago Centxal District have other milk 


plants and ice cream plants other than those in the Chicago 


A They Cid. 


Q on you tell us approxbeately row many wilk plaats you 
ozerazed outside of Chicago and to tre exten: possibie < 


their lecacicn? 


a ALL xicht:. Milk plants tirst. 
Q Yes, 3ire : 
A A wilk plivvt in Madison, Wis maine A milk piant in 


Milwackee, Wisconsin. A milk pinat da Deifoinus, Iowa. A, 
mizk plant in Keck Islaid, Illimoic, a milk oi aat in Pekin, 


Yltincis. Yroa of cowrm, Hoocateck att:xr tac other treo 


leew 


o 


RO SENET RENE TIN ist 
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intexrupt before bui: so far as % mow, this case. has nothing 
to do with tee craaa cnd I doat: know why we axe spending aay 
time on it at all. 

HR. ERINZAS: Your Honor, we ave just probing tha 
oparetion of the Chicago Central Division of the Bordan Com- 
pany. 

JUSGE HINSSS: ZZ don'ts know why you wort to gat . 
€aeoly involved in chat. 

MR. MATHIZS: Your Honor, I co not Antond to get 
Ceeply involved. 

By Mr. Mathias. 

Q Now, Ur. Minkler, we menthoneec earlier the question of 
seceiving staticns. Did the Chicage Central District vperate 
xaceiving stai:ions in any area? 

A Histovically they did, bui: I can't give you the times. 
There was a time when ve hada lot of receiving stations and 
then wa were eaLlecting milk into a Leke Ganeva reveiving 
atation, New London, w2 had a number of then, but over the 
years those all phaced out and we bogan getting cus state 
supplies, that is supplies from out of Wisconsin throv¢gh the 
puve wiik acnsosiation ané clossd up the xveceiving ctation. 

Q tor. Hinitleir, a moment ago you noted thai at the proces~ 
aging plants, Woodstock in particular, that you received the 
oa Us, seoteuxdaad it, end bottl:d it. Would yeu give us a 


beiek deneription of the paunteurduation preesss? 
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A Woll, £ don't knew hoy ¢echaical I can ic. We used 


198 


to pasteusine ‘nilk jn advance, hue when this new plant was 
bollt vou had wact was practically instant p2sieurLzatione 
It wos called nhese time and ths mitk is popped through a 


series of sup2ex heated plates and 1s brovghe up to I think 160 


ray 


degrzes almous lnstancly from the storage temporeture it had 


been kept at jn the trucks, thet was around 40, 42, it comes 
into the plent pwiped out of the tank tiwcks, goes chrovch a 
clarifier, is purped tnsough a gasteurizer then flews to the 
bottling machines. 

Q And this ‘xoces3 you axpleined it 2s almcst in3tant use? 
A The paste@arization, yos, air. Right now it just flove 
through. & caaitt give you the volume permit any more but 

it is a continusus process. Short time pasteurization it is 
called. 

Q And thon is the milk cooled imvediately efter this? 

A Ch yes, after the pasteuxiaing it ¢ocs through what is 
16 salle@ a hemogoriner which forces the milk through valves unde 


Dloules 
2 i} high pransure 9 disparse the but:ter Late Qobouke and that is 


zise. 


where you get ihe nauc homcgenized milk. The cxeam doesn't 
fZ you a2 as old as Xo am, you would xcemember that you 

used to buy milk and on-your doox step in the norning there 
24 would %@ a hoad of crsam. You don't get that any more. ’ 


25 rf] ow ie it the pyactics of tha Tordcn Cermpany te get the 
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the milk £xom the trucks and through the plant end to the 
consumer as’ quickly as possible. 
A Oh, yes. 
Q Row long normally would the period be from the tine that 
milk would come into the Woodsteck plant until it wag shipped 
Out of your cold room to the store? 
A It comas in in I would say 20, 24 hours at the outside. 
I cia it is flowing all the time. 
Q This is to insure that the milk is as fresh as possible 
when it gets to the consumer, is that it? 
A Of comee. 
KR. McXNERNEY: Just es a point of clarification, 
may I inquire whether that includes going through the distri- 
bution point? 
THE WITNESS: Probably not quite, but I mean you 
are nnkow what you recognize to be a highly perishable product 
and you want to build the reputation for having mili; that-lests 
4m the housewlfe's refrigerator as much as a week of more so ® 
you move it. “hie is part of the technology. | 
BR. McINSRNEY: In your estimate your weren't in- or 
cliding tha time it would take to go through your Harmoad, 
distribation point. : : 
TZ WITNESS: ‘hat is right, X am not. z 
By Mr. Mathiaas ‘ ss 


a Row, Mr. Minkler, I am not sure that thia point wae 


2 


Testimony of Ralph R. Minkler 


1618 _ 


MR. MATHIAS: All right, strike the question. 


21k . 


By Mr. Mathias: 

Q From the mid 1960, 1964 and 1965, what was the pesition 
of Joseph Malone in the Chicago Central District? 

A Well in 1964-65 specifically he was a Vice President 
with ghe title Vice President Regulatory Controls. 

Q And in this position what were his duties? 

A He was primarily invoaved with keeping abreast of any 
state or federal regulations affecting our business and con- 
sulting with our people and confor «sce and interpretation, 
that sort of thing. | : 
Q 1: Wow, did he serve directly under you or did he serve 


under some other head in this division? 


A He served under me. 

Q So Mr. Malone reported directly to you? 

A That is right. 

Q At this period of tims, was he a part of the manegement 


jreup of the Chicago Central District? 

A Oh, yes. 

Q pid he participate in matters and problems otucr than 
governmental coatrols? 

A. We did considerable cost analysis that was required 
fxom time to tims. 

| This would ba in ceunection with any matter that you 
required cost accounting? 


@ 
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‘aA That is right. 
2 Q Was Mr. Malone your principal advisor insofar as cost. 
3 problems were concerned in the District? 
. A Yes, he was. 
5i1 Q And dia he have any other duties aside from these cost 
6 


accounting duties and his duties as a consultant on governmental 


7 and state controls? 


pee ee ee 


8 A Well, just in a general sense he was as you have already 


9 asked me if he was a part of the management group. He certainly 


mibbitaente tin +. teow 


10] was. He was involved in decision making discussions and as 


12 I don't know just what you mean. 

13 @ Well, as a part of the management group if there was a 
14 major problem of any type involving the Chicago Central Dis- 
1S jj trict, was he involved in discussions? : | 
16 A Yes, he was. a | 
74 Q And was this considered a part of his duties with the 

16 | Chicago Central ‘District to consult and participata in such 

19 | preblens? ee 


iW to additional specific assignments I guess I can't answer you. 
i 
| | 
i 
os , a. 
| ‘ 
| 


21 || @: | Now, prior tc being appointed Vice Pzesident-of Regula- | 
22 || tory Controls, in what position did Mr. Malone serve? | 
23 | A . For a number of years he was District Comptroller. He 
” 24 | was the top accountant for the District. 
¢ 2s | @ And 4n the course of his duties as Comptroller, 4o you 
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t knew Lf fir. Malone conducted any cost studies as to the 


cant of the Boxden opexations in various parts of the Centzal 


w 


District? 
4 A Voll, £ think you hvould have to phease your question sorie- | 
4 3 what lifferently for me to answer. If you mean that -- you | 
§ know you can go in end make a cest asolysis and get a whole 
7 time together and do time studies, motion studies that are 
8 highly complex and very involved -- is that what you ‘are . 


9 getting ac? 
10 a ‘ pid he perform this ‘type of cost: study? 

bas 11 A Not to the extent where you wicks being in an outside 
12 organization to help you. He was always involved with cost 


13 enalyses in all our plants but I just have to answer ycu 


athens mentee ae 


14 gcnerally. That was part of the Comptroller's work. 

15 Q Approxinately when was Mx. Malone eppointed to Vice 

s¢ | President of Regulatory Controls? ° 

17 A Well it must have been in «he end of 1963, the sectented 
i8 of 1964. 


-* 
ie 


ee ee = ae 


19 Q Rnd prior to that for a number of years he had served 

\ 20 as’ the Distxict Comptroller? 
Po | A That is right. Maybe he was Vice President of Regulato 
22 Controls at the beginning of 1963. I can't give you the exact 


23 time. 


24 @ Hx. Minkler, was there a man by the name of Orville Gos 


25 || who was an cfficial from the Borden Central District? 


: 


Testimony of Ralph R, Minkler 


| 62 | 114 
A Yes. 
Q In the period 1964 th gh. the tezmination of your 


employment with the Borden Company, whatposition did Mr. 


Goss serve? 


A he was managex of both Chicago milk and ice cream 
operatians. 
Q So that he then would have been the first line of 


administration over the ice cream plant in Chicago and the 
Woodstock plant, would that he correct? 
A That is right. 
Q What geographic area did this Woodstock plant in 
general serve? 
A Well, as I thought.I described, it took the place of 
the Chicago fluid milk plant and the Hammond plant, and took 
on the processing of the milk for those that had formerly 
flowed through thos« two operations. 
Q So it served basically the aroa that the two prior plan 
had to serve? 
A Wow as time went on quite naturally they, on occasion, 
would take on the supplying of some item or items for other 
locations, like Rock Island or Pekin. I can't giveyou any 
details of that. Maybe they would help them on cottage 
cheese produciion or some other iten. 

MR, MATHIAS: Your Honor, one of my co-counswi note 


that in response to my question as to whetheror not the — 


o ~ @& LT & Oo WN 
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he and Mr. farr discussed private label mi tk with A&P? 
MR. MATHIAS: I was referring, Your Konor, to Mr. 
Malone's participation, and I believe both the witness and 
I understood the question to refer only to internal Borden 
discussions. 
JUDGE HINKES: Yes. 

By Mr. Mathias: 
Q Now that “he question has been clarified, did Mr. Malone 
ever participate in discussions with A&P during the course of 
the negotiations? 
A Yes, mn did. 
Q Mr. Minkler, who was in charge of the dealings with A&P 
in connection with private label milk and dairy products? 
A I presume I was. I am sure that Gordon Tarr had more 
conversations with the customer, fer more than [£ did, but we 
were ccnsulting on this ontinuously. 
Q And when you say “we,” you mean you, Gordon Tarr and 
Joseph --- 
A And Joseph Malone, wan. 
Q How did you first become aware of sal interest in 
purchasing a private label milk and dairy ocitiatin in the 
Chicago area? 
A By word that Gordon Tarr conveyed to me in the fall of 
1964. de began to _—_- from his regular calls on this 
customer, and dropped the word to me that the customer was 


oe 
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xegularly bringing up questions ‘Sout private label and 
evidencing his interest in private label milk. 

Q Mr. Tarr was calling upon A&P quite frequently then, is 
that correct, sir? 

A Yes, right. 

Q And who did he deal with primarily at A&P? 

A Elmer Schmidt. a | 

Q And when this fact was referred to you by Mr. Parr, did 
you report this to your superiors in New York? 

A Yes, I did. ce 

Q And did you keep then lafornes of the ccurse of dealings 
between Borden and A&P at the Chicago level? 

A Any ee exicss Borden advertised brand to a private label 
was a wacker of great concern in me aud te anyone in manage- 
ment in the company, and as soon as cute auveraie on A&P‘s 
part became evident and they repeated the interest, kept asking 
questions about what we might do, f certainly kept New York 
completely inforned. 

Q Who did you discass this matter with in the New York 
office? 

A Mr. Warry Archer to begin with until he moved up to 


Execitive Vice President of the Corporation, end then after tha 


4 
a 


with Mr. J. B. Pentz. 


Q Why were you concerned about a move from Borden label to 


private 1 bel? 


Testimony of Ralph R. apenas 127 


1624 


A We, over the years, had accomplished, we believed, a 

wide recognition of our brand nine Wa had do..e a tremendous 
amount of very important dramatic advertising in the Chicago 
market. This sriis nak ke "Elsie the Cow" days. Maybe some of 
you remember our trade character. We felt we had a tremendous 
franchise built up and we were greatly disturbed at the 

} possibility of seeing our biggest customer toss it away. 


Q When you refer to this advertising program back in Elde 


o © w= oe 8k hme YN 


the Cow days, approximately what year period would that be? 


A Oh, Elsie, that program began way back in 1933 at the 


we 
° 


ees 
oe 


first World's Fair, and built steadily through the forties and 
fifties. It was really quite dramatic. 

Q But at this period in the middle sixties, you were not: 
engaging in this big Elsie the Cow program? 

A Oh, yes, we were. We were still very strong on: keneeiial 
our brand merchandise. | 

Q So you were still very concerned with the preservation of 
your brand identity? 

A That is right. 

Q Were there any other pechiien coe than the loss of bran 
identify with which you were concerned in switching to private 
label? 

A Yes, of course. We had no idea what our customer 


had in mind beyond having an Anne Page milk, or- whatever it 


would be, and we knew it would be out of our control from then} 


+ 


ook 
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on. This concerned us._ 

Q Were you concerned with any possibility of increased cost 

due to diversification of lines within your plant? 

MR. McINERNEY: I chject, Your Honox. I think that 
the motivations of the Borden Company have been gone into in : 
considerable detail. 1 don't know what their concern about 
the customer tossing the Elsie the Cow advertising out has to 
do with the case, but furthermore, I haven't objected up to 
this point, but Mr. Mathias has from the very beginning been 
leading this witness at a great rate. 

I think wé are reaching the point where we are dealing 
with negotiations between the parties, and I think he ought to 
be able to testify in the ordinary course instead of having Mr 
Mathias put words in his mouth, 

MR. MATHIAS: Your Honor, every question that is 
answerable as yes or no is not a leading question unless it 
suggests a particular answer. I would zespecthilly submit that 
my last question has not suqgeates any particular answer to 


this witness, and that it was a proper question, and the 


‘considerations which Borden went through at the ‘beginning ahd 


during the course of these negotiations I think are very 


important to an understanding of the ultimate agreement that 


was reached. . : 
JUDGE HINKES: Of course it is important, but that 


is not the issue. ‘The issue is whether the question ie 
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leading, and I do think it was leading. You can simply ask 


oak 


the witness to recall as much as he can xecall of the matters 
that you are inquiring about, motivation, and when he has 
finally eneaitind the end of his recollection, it is then 
appropriate to ask the leading question. 

I say this only because you harm your own case in “eee 
pounding Seating questions. The answers that are given to 


leading questions are not nearly as probative as proper 


A] oU;”.!:UCUehlmlCU CUCU klllCUMCUD 


answers to proper guestions, and if you wish to put the best | 
coloration uvon your case, you should try to avoid leading 
questions as much 4s possible. 

MR. MATHIAS: I will strike the last question, Your 
Honor. 
By Mr. Mathias: 
Q Were there any further problems with which you were con- 
cerned in the possibility of supplying a customer private 
label milk? 
A Yes. 


Q What would those be, six? 


A The complications in the processing Plant; complications 


in delivery. 

Q What complications do you have in mind, sir, in the 
processing, for instance? e 
A In the processing plant when you are working with’a single 
brand, your own, there is no interruption in the £léw of an 
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individual item until the run is completed for that day and it 
is put into its place in the chill room, and you have got 
one Suen: dietend of two or more if you had more than one 
private label. As you add private labels, your whole process” 
of filling and storing ana shipping is obviously complicated 
and adds to cost. | ) 

MR. McINERNEY: TI wonder if, the witness is really 
qualified to testify with respect to costs. May we inquire 


as to whether he has done any cost studies? 


JUDGE HINKES: Let me instruct the witness. In 


answering any question, you should only answer to the best of 
your knowledge and experience, and if you do not have this 
knowledge of your own, I think you should answar then that 
you don't know or that your answer is dependent upon whatever 
source of information you have. 

UR. WHITE: I might point out, Your Sonor, as I 
understand, what the witness is testifying to is what he was 
worried about in the fall of 1964, not what in Fact happened 
Kk necessarily. 7 

JUDG HINKES: That is what I understand his testimor 
to be, also. 

HR. WHITE: Whether these problens were ever real 
or every really came about is not what is being covered by the 


present testimony. 


JUDGE HINKES: He is referiing tohis own state of 


Testimony of Ralph R. Minkler 
1628 3 131 
mind and not necessarily the evidence that would support that 
state of ming. 

MR. WHITE: That is right. 

By Mr. Mathias: 

Q - Mr. Minkler, were you knowledgeable and experienced con- 
cerning the processes of production and distribution in the 
dairy industry in 1964 and 1965? 

MR. McINERNEY: Excuse me. If that question is’ 
meant to follow up and qualify this witness with respect to 
the cost of. private label as meine to the cost of brand 
label, I object to it as being tco vague to elicit any answer 
that might be helpful in that direction. 

MR. MATHIAS: Your Mlonor, at this point I think the 
witness has testified at great extent to a great number cf 
years of REE ee ee the dairy industry, a good bit of 
this in top management positions. 

I was just going to establish for the record the 
fact that he did have experience and Inowledga concerning 
the processing and distribution operations of the Borden 
Company. : | 

JUDGE HINKES: Well, let's get. that specific infor- 


mation from th: witness rather than a conclusionzrc’ statement 


from him that he is or is not ‘mowledgeable. Let us understand) 


from the witness just what he knows on the subject matter. 
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By Mr. Mathias: 
Q What is your experience, sir, in the problems of productida 
and distribution in the dairy industry? 

MR. McGINERNEY: Your Honor, I don't mean to be 
interrupting, really. I think we real question is what his 
knowledge and experience is with respect to the cost of 
private label vis-a-vis the cost of brand label products, 
and If think --- 

JUDGE HINKES: I don't know if that is what Complaint 
Counsel is seeking. I can't very well tell kim to ask about 
somthing that he has no interest in rerheps et this time. : 

MR, MATHIAS: Your Honor, Counsel sad A&P will heve 
their chance to cross-examine. Unless there is a scecific 
objection to the question and grounds for the objection, I wis 
that A&P Counsel world not interrupt the interrogation. 

MR. MCINERNEY: The objection was as to ‘iilinteiai: 
if Mr. Mathias is inquiring. 

JUDGE HINKES: No. I will overrule the objection. 
The witness will answer. : 

IR. MATHIAS: Would the reporter read the question 
to the witness? 

(The pending question was read by the reporter.) 

THS WITNESS: I don't know how to anawer it. I am 
not an expert, but I certainly was involved with discussions 


with Malone, for example, on what we were up against cos*wise 
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all through these negotiations. 
By Mr. Mathias: 
Q And you were his superior, Mr. Minkler? 
A. Yes. 
Q Mr. Minkler, I hand you Commission Exhibit marked for 
identification as 5-A and 5-B and ask you to familiarize 
yourself with this document, sir. 

Sir, I also hand you Commission Exhibit for identi ficatior 
6-A through -C and ask you to famili larize veuueeie: with that 
document. aie 
A Yes, eis. 
Q Mr. Miner, can you sanenety ern Exhibit for 
identification Bea and 5-5? 
A It is a letter which I wrote. 
Q And was this. letter sent tothe addresses, Mr. Archer? 


A Yes. 


Q Now, I note. on Commission Zxhibit 5-A for identificetion 


‘ at the top of the page there are a nimber of rotations in 


handwriting. Can you identify the handwriting appearing 
thereon, sir? 

A It is my soribhie. 

Q Now, referring briefly to  titeen Exhibit 6-A through 
-C, ignoring for the inh the handwritten ‘alterations to 
6-B and 6-C, does this document nee any relationship to 


Commission Exhibit 5-A and 5-B for identification? . 
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A They are date1 the same. I don't seem to say that they 

are enclosed with the letter. 

Q Directing your attention to the fourth aad third lines 

from the bottom of CX~5-A, there is reference to "this quo- 
tation.” Again, in the middle of the paragraph just immediate 4 
preceeding, you have “at least to begin with, and attached 

are our revisions.” | 


Would these two phrases refresh your memory in this 


eo ee ~~ & wf &» ®» NW 


regard, sir? 


A ‘Just a moment, please. 


walt 
9 


Q All right, sir. 

A "and attached are our revisions." Yes, «hese went 
together. 

Q So 6-A through ~C was forwarded along with 5-A and 5-B? 


A Right. 


Q Do you recall who is referxed to in the third paragraph 


where you state the three names, Jack and two Bob's? Who 
would these individuals be? 

A Jack Pentz and Robert Conforth, who was an assistant of 
his, and Robert -~ I can't remember his last name -- who was. 
an accountant. I don't recall his last name. , 
Q And the accountant, Robert, in which office of Borden 
was he employed, sir? 

A _sIn the corporate headquarters. ‘These two Bob's vere 


Jack Pents’ assistants really, one accounting and one in 
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general management, 
Q What position with Borden did the individual by the name 
of Ed Brennan mentioned in this paragraph serve? 
A Ed Brennan's position for the New York Metropolitan 
District was the same as my position for the Chicago Central 


District. 


Q In other words, he was the President of the New York 


area? 
A That is right. 
Q There is some discussion herein of a figure of Ed Brennan's. 
Do you recall what the iiiininamiads ware in which you would 
be concerned with 2d Brennan's figures? 
A I knew that A&P were also pressing Ed Brennan for ‘ 
private label milk, and I wanted to talk to him about the . 
status of his negotiations with them. 

' Q So in effect you were comparing notes with Mr, Brennan 
as to your respective dealings with A&P? 
A That & right. a 
Q Can you recall, Mr. Minkler, the circuastances under which 
the handwritten notations at the top of Cornmission Exhibit 5-A 
for identification were made? 
A No, I can't. 1 don't recall. I can read, but beyond 
that, I can't £111 in for yon. 

| Q Referring your attention to the very top notatfon which 

| appears to be an abbreviation for December and “2 and the 
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notation, “Harry turned these sheets in. Comment:" and then 
some figures, do you recall what you meant by this 
notation? 

A You don’t want me to guess. 

Q No. I want you to try to testify from your memory, Mr. 
Minkler. 

Q I don't remember. 


JUDGE HINKES: Does that read “Harry turned these 


cen @ & mm BON 


sheets in, comment"? » 

MR. MATHIAS: I don't have the original here. It 
might be easier to make it out. 
By Mr. Mathias: 
Q Would you read the top notation for us, Mr. Minkler? | 
A “Gecember 2, Harry turned these sheets in." Then the 
next is "Comment: 3135 minus 1931." Now, that I can see ties 
in with something over here. 
Q You are pointing now to Comeission Exhibit 6-A? 

Yes. 


Or 6-B? 


And then next the quotation -~~- 


A 
Q 
cue 
Q 
A 


"Do you really think this is good?® "I most certainly | 
do.® I have no idea what I put that down for. \ 
Q While we are cn the point, Mr. Minklor, would you read 
the rest of the handwritten notations at the top of this pees? 


~ —-— = —_ ot - 
ee a - ee nu = 8 


ome 
~ 


eo ee si @ eo & BS WNW 


Test imony of Ralph R. Minkler 


1634 137 


A “Harry says we'll ‘wait and see'." "He covered the Ira 
matter. The judgment of* -- well, I' guess here are ditto 
marks ~~ “he covered the judgment of doing this in Chicago.* 
"December 3, call from Harry. ‘Herschél very disappointed." 
, Does the name Ira have any vou em ree you, Mr. Minkler? 
Yes. | 
Who would that be? 
That would be Ira Bartels of the Midwastern Division of 
the AGP Tea Company. 
Q fs that B-A-R-T-E-L-S? 
A I think so. I think it is just one "1", 
Q And who would be referred to by the name Herschel? 
A Herschel Smith of the A&P Corporate Heacquarters in New ‘ 
York. | 
Q And in the phrase "call from Harry," who would the Harry 
refer to here, sir? — 
A Harry Archer. | 
MR. MATHIAS: Your Honor, in the deposition hearings 
on December 1, 1971 the witness did testify further concerning 
the circunstances surrounding these notetions and I would like 
at this time to call the witness’ attention to transcript page 
107 and 108 of that hearing and have him read those pages to 
determine if they refresh his memory at this time concerning 


these matters. 


MR. McINERNEk: Your Honor, I think that the proper. 
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way to do this is to -- I am sorry, Mr. Mathias. I don't thin 
it is quite appropriate to bé handing that to the witness at 
this point. 

There are pages of the transcript, and I haven't read 
the ones to which Mr. Mathias refers, there are several places 
in which this witness said he had no present recollection of 
these events other than looking at these notes. 


At other times, he did have a recollection as a result 


oes#8wtenkwneee 6 NW 


ef looking at the notes, so I think what is important now is 


ont 
Q 


what his present memory is, and I really don't think Mr. 


Mathias has e:thausted that process yet.’. 


enti 
» 


I think further that the only proper use of the trans- 


cript would be to perhaps further refresh the recollection, 


~~ 
=> & 


and if we are going to do that, I think he ought to read the 
transcript pages in which he said he had no pregent paedtiens 
tion as well. 

In other words, I don't think it ought to be used for 
any purpose of impeachment. I think in fairness to the 
witness, he ought to be given all the page references if 
that is what is going to be done with the transcript. 

HR. MATHIAS: Your Honor, I hava no cbjectinn to 
Mr, Minkler reading as many pages as Mr. “McInerney would care : 
to have him read. The portion that I was calling: to his 
attention, there had been some testimony to in steak that 


he did not recall the circumstances, 
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Then there was a point in the testimony where he found — 
infomnation which did refresh his memory, and he then testified 
as to his procedures and as to basically why “hese notations 
were made, and I was simply calling his attention to those 
particular pages. 

However, I have no objection to him calling his attention 
to several of the pages. 

THE WITNESS: Your monce; may I ask you a question 
, or explain something to you? I have a difficulty in what is 
reconstruction. I can see a notation and my mind wants the 
reconstruction from the notation, but we got involved with a 
lot of semantics on this when I gave the deposition. 

I den‘t know the difference between -- I mean where the 
line is here, where pure memory begins and reminders. I suppe 
I could reconstruct something from this, but I don't remember 


the conversetion. 


JUDGE HINKES: Well, we will come to that in just 


amoment. First of all, I do think, Mr. Mathias, that you 
should state specifically what you are going to refer the 
witness to, what pages of the deposition you are going to refer 
him to. 

If there is any objection by reason of, let's say, the 
witness’ statement at that time, that he really didn't recall, 
we will hear it, but perhaps there will be general agreement - 


that this was a case of a refreshing of his recollection, 
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Now then, if that is the case, the witenaue then will be 
asked to look at or to ice what he said previously, and if 
he can then recall for us now what he recalled then, we will 
have that as part of the record at this time. 
MR. McINERNEY: Your Honor, I thought I had a 
preliminary oteeticn to tak which was simply this: First, 
I think we should establish tht the witness now has no present 


recollection of these notes. 
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JUDGE HINKES: Well, that was the iupression I hada, 


eh 
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but just to be sure the record contains that statement, let's 


ask the witness about that. 


uth, 
sey 
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Is there anything that you can presently recall, Mr. 
Minkler, neon” alee ote custanels under which you made those 
penciled notations and what gava rise = them? 

THE WITNESS: Only that 1 am save wa were having 
teetimental discussions about this problem that confronted us. 

‘JUDGE HINKES : "We" being who? 

Tx WITNESS: I on one end, and Harry Archer and/or 
Jack Pentz on the other. 

JUDGE HINKES: Do you recall then that you were 
having disc:ssions by phone with those centlenen at the time? 

THE WITNESS: Sir, we were having di.scussions almost 
daily on this development. 


JUDGE HINKES: All right. And you are sure that the 


i notations that you made were in connection with those. .. 
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discussions, are you saying? 
WG WITNESS: Yes, sir. 


By Mr. Mathias: 


eg ert a ty A 


Q Was it your practice, Mr. Minkler, when you held tes¢i- 
monial discussions with the New York office to take out your 
correspondence and make such notations on it? 

A “For anything as complicated as this, I would invariably 
ask my secretary to bring in my last letter or whatever we 


are talking about, yes. 


e 


Q So this wes a common practice of woocs in your business 
procedures? 
A Yes, sir. : 

MR. McINERNEY: Your Honor, I think in the pending 
question Mr. Mathias had referred to pages 107 and 108 in the 
transcript, and I was merely going to ask the witness in 
addition to reading the following page 109 of th transcript. 

MR. MATHIAS: Your Honor, I withdraw the question. 


JUDGE HINKES: Yes. There is no pending question 
at this time. . 


| 
| 
: 
| 
: 


By Mr. Mathiass 


Q Mr. Hinkler, do you know whether or not the document 
marked for ident:ification as Commission Exhibit 6-A through -C 
| was delivered to A&P? : : 


A I don't know it for a fact, no. 


Q The notes which you have made concerning conversating 


on 2 a fm & 


| 
| 
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with the New York office would indicate so, would they not, 
sir? 

MR. McINERNEY:. I object to that as being argumen- 
tative. 2 

JUDGE HINKES: I will sustain the objection. Perhep 
you can rephrage your question. 
By Mr. Mathias: 
Q Calling your attention, Mr. Minkler, to the first hand- 
written notation at the top of the page, "December 2, Harry 
turned these sheets in," do you recall what was meant by 
this notation? 
A Now, here I go Sanatsting. I think r know what is‘. 


meant by it, but I don't have -- I can't say that my memory 


is serving me here, but the notation is “Harry turned these 


sheets in," and that on it is this "3135" and a “minus 1931," 
and those figures are taken off of these sheets and the 17°71 
subtracted from the 3135 sets out a figure which is the dif- 
ference between the cost, the pure cost of the milk in tia’ 
container, and the price that we had indicated on these sheets 
that the half-jallon should be sold for. So, I am just 
reading what-I see here. _ | 

Q When you aceak of the price on’ these sheets, you are 
referring now to Commission Exhibit 6-A to -C fur identifica- 
tion? : We 


MR. McINERNEY: Your Honor, I move to strike this 
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testimony. We went through this in the deposition of Mr. 
Minkler and the page reference which I cave before and to 
which Mr. Mathias referred before established that the witness 
testified that he had no present recollection of those facts. 

Then, and on the basis of that, the testimony was not 
admitted. Now, I think that what -- and the witness, now 
I believe the state of his testimony is that he has no present 
recollection. . 

He is simply trying to be helpful by reconstructing what 
he thinks the facts were of these documents, end I think we 
ought to clarify that at this stage. 

MR. MATHIAS: Your Sosoe, for one thing, the 
characterizetion of the record by Mr. MeInerney is incorrect. . 
This testimony wes not stricken and it is clearly being 
admitted on page 109 of the depositional transcript. 

What we have here is a matter of pass recollection recordaf. 


This witness has testified as to his normal procédure of taking 


out the correspondence when he is talking to his New York 


office and making notations, and he recorded ide conversations 
at that time. 

He is c2arteinly capable of intezpreting his own wwiting 
at this time even though he may not have any present recoli¢e- 
tion of the actual conversation. This objection of Mr. 
McInerney 's may go to the weight of the testimony, but it 


does not go to its admissibility. 
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The witness is certainly capable of looking at handwritt 
memos and notations that he made a number of years ago and 
refreshing his recollection as to the procedures and what he 
wrote down at that time. 

MR. McINERNEY: If there is any question about the 
previous testimony, Your Honor, I would like to refer you to 
pages 108 and 109 of the transcript, veaionisben with line 17. 
I think Your Honor will note frem that that the testimony was 
not considered competent. 

The notations, as I understand Hearing Examiner Schrup 
at that time, are he may heve considered business records. 
What I. am saying is the testimony, I believe, was found not 
to be competent, but the notations were perhaps admissible 
although not admitted at that time as a business record. 

JUDGE HINKES: Well, let me ask the witness. On 
this Exhibit 5-A where the handwriting notes two sets of 
figures, 3135 and 1931, do you know what those figures refer 
to or are you simply assuming that because they are identical 
to certain figures in Exhibit 6-A, they must be referring to 
those? 


THE WITNESS: 6-A through -C, I believe, I agreed -- 


I don't know what the word is that went in with 5-A. 

JUDGE: HINKESs Yes. | 

THE WITNESS: And chevetort: yes, I know what the 
figures are. They are here in front of me. 
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JUDGE HINKES: If those figures hed not appeared on 
6~A, -B or -C, would you still know what those figures meant? 

THE WITNESS: Wot certainly. | 

JUDGE HINKES: Is it possible that 3135 refers to 
something other than the price of a half callon? 

THE WITNESS: I can't tuaetine what it would be. This 
would be my -- if I hadn't seen this, I would have - and I 
know this is a bad word -- I would have inmediately assumed 
that that was a quotation on a half gallon of milk. 

JUDGE HINKES: if you didn't have what? 

THE WITNESS: If I didn't have A, B and Cc. 

JUDGE HINKES: 6~-A, -B and -C? 

THE WITNESS: Yes, 

JUDGE HINKES : I am going to deny the motion to 
strike, 


HR. MATHIAS: Youryonor, the time is now ten after 


12, and you stated that we were going to take luncheon bresks 


each day from noon to 1:30, so I think this woald be an 
appropriate time to take that luncheon break. 

JUDG EINKES: Very well. We will recess at this 
time. Can we resume at 1:30? | 

MR. MATHIAS: Yes, sir, wa can as fai as we are 
concerned. 

JUDGE HINKESs: Very good. We will resume in this 
rom at that time, ™ - 
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(Wherevpon, at 12:10 p.m., a recess was taken until 


ee 


1:30 p.m., this day.) 
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AFTERNOON SESSION 
1:30 p.m 
JUDGE HINKES: You nay continue Mr. Mathias. 
RALPH MINKLER resumed the stand and testified 
further “ follows: 
DIRECT EXAMINATION (Continued) 

By Mr. Mathias: 
Q Mr. Minkler, /eurning your attention to Commission Exhibit 
for Identification 6-A through 6-C, who prepared this éocument 
sir? 
A I can only tell you that Joe Malone prepared it. 
Q And was this under your direction and control, Mr. 
Minkler? 
A Yes. 

What is this dccument, sir, Cosnmission Exhibit 6-A throug 

-C? 3 

A Tt is a first attempt to set forth a price for a private 
label but not to the customer, within the company. 
Q This is A & P private label? 
A Yes. 
Q Returning then, Mc. Minkler, to Commission Exhibit 51 
and the notation at the top, the vexy top of the page, 
"December 2. Harry — turned these sheets in?” 


And the notation down below “December 3 call from Harry, 


Herschel . yery disappointed,” can you explain what 
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these notations mean, sir? 

A I can't elaborate on t em, no, because I just don't 
recall. | 

Q In-other words, sir, at the present time you have no 
recollection as to whether or not these documents were 
turned ovar to Herechell Smith by’ Harry Archer, is that 
correct? > 


A I just coulds't know positively, no, sir. Nine years 
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ago, isn't it? I don't remember. 
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Q And the notations in handwriting at the top of page 


en 
we 


‘S-A do not refresh your recollection as to events that oc- 


aah 
SS 


curred nine years ago? 
A No. 
MR. MATHIAS: Your Honox, I move that Commission 
Exhibit 5-A and 5-B and Commission Exhibits 6-A through C 
for identification ba received, in evidence. 
a. MC INERNEY: No objection, your Honor. 
JUDGE HiNKES: Mr. White? 
MR. WHITE: No objection. 
JUDGE HINES: Very well they are received. 
(The documents zeforred to were marked Commission 
Exhibits S~A, 5-B, 6-A through C ware received in evidende. 
By Mr. Mathias: | 
2 Mx. Minkler, I hand you a document which has baen marked 
as Commission Extibit 7-D through K for identification and ask 
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you to familiarize sousedit with this decument, sir. 

MR. MC INERNEY: While the witness is reading 
that your Honor, I wonder if it would he less confusing overal 
if we started with the number 1 as these documents come in. 
This is the first exhibit that Commission Counsel has had 
received in evidence and instead of having these numbers 
skip all over the iot it might in the long run be sieniiaentlal 
to nunber then consecutively. Just a housekeeping suggestion 

MR. MATEIAS: Your Honor apparently Mr. McInerney 
forgets that these axhibits were for the most part tostified 
to and discussed in prior deposition hearings approximately 
a year ago. 

At that time -- almost two years ago now and 
at that time an attempt was made to allow for exhibits from 
A & P files and other exhibits that would meature with these 
particular exhibits by period of time, and to reserve those 
numbers for other exhibits which would not be identified by 
the Borden personnel. 

One of those deposition witnesses, Mc. Josech” 
Malone is now deceased and to interposa new numbers for 
many of these exhibits at this tima would create a great 
deal of confusion. {ft would ba much better to heve a vacant - 


number of two rather than to disturb the nunberirg system 


that complaint counsel has selected. 


' SUDGE HINKES: Let me ask you what about your, 
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exhibits that are numbered 1, 2, 3 and 4? 

MR. MATHIAS: Some of those will be offered. 
Some will not be, your Honor. ‘They were reserved for dacu- 
ments taken from A & P files and the A & P subpoena return 
in the investigational stage of this and just as a number 
of the documents that we have marked for identification and 
include in our exhibit list from the Borden files. 

Some of those will ultimately not be offered in 
this case as well. There will be vacant numbers and : . 

I apologize for that but that has been necessary in great part 
@ue to the decnettion portion of this proceeding. 

JUDGE HINKES: TI can understand why ve shouldn't 
have a change of numbers for exhibits so that there will be 
less confusion and if they have boen referred to in deposi- 
tions as ven Exhibit 5, for example, we want to continue 
having the document bear the sane identification. 

But what disturbs ma is that you are introducing 
these documents out of order and I wonder whether that is 
going to cause some confusion. 

If, for example, you have an exhibit 1, is there 
any reason why we shouldn't be considering that before we 
consider Wo. 5? 

MWR. MATHIAS: Well, ycur Honor, the witness who 
would identify Commission Exhibit 1 is from Respondent A & 'P 
and will not he called for two or three woeks yet. It would: 
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just bd very difficult to do it in this fashion. One of the 
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problems here is that we have tried to arrange the docunmenta- 
tion in chronological order so that it does relate fairly 
well to the time periods in the course of the negotiations. 

For that reason a certain amount of documenta- 
tion which was not in complaint counsel's hands at the cine 

“of the deposition and which was later supplied to us by Bor- 
den Counsel has been added into the exhibit list as additional 
‘letters on certain exhibit numbers so that we could keep it 
all in chronological order in the file and that it could ke 
reviewed chronologically rather than in the manner in which 
it was put into evidence. . 

JUDGE HINKES: 68 wei; I will defer to ie: 
judoment on the order of introduction in evidence. Hopefully 
there is a plan and an arrangement for that purpose in 
your mind so I won't superimpose my judgment although 1 do 
prefer to have exhibits ordinarily received in their nuxbering 
order just so that we know if we are looking for an Exhibit 
No. 1, it should have come at th2 beginning of tha case and 
if its the Last number of seavence it should have come at the 
en@ of case and t:hat is where we would look for it but if 


you have a definite plan that you are following I won't 


interfere with it. “dD 


MR. MC INERNEY: We can solve any problem with any 


of the deposition exhibits by xoferring to thosa as Malone 
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deposition exhibit using the old num -:-xr but I don't really 


see the necessity for Going it this way. 

JUDGE HINKES: Porhaps snes isn't any necessity 
for it but again I won't impose my judgment on what has been 
ejiaseianticy thought of by Complaint Coungel in this respect. 


THE WITNESS: I read it. 
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’ By Mr. Mathias: 

21} Q ~~ 1 also hand you Commission Exhibit 7-A to -C, Mx. Minkler 
which I bleieve you will find to be the identical letter to 
7-D through -F. 
A All right. : 
Q Mr. Minkler, can you identify this document; that is, 
CX~7-D though K? 
A D thorugh K, yes. 
Q Can yo. .e1il us what it is, six? 
A It is a letter I wrote to Mr. Archer December 28, 1964. 


Q Mr. Minkler, I take it that Commission Exhibit 7-A 


throvgh C is a file copy of a portion of this same document, 


is that correct, sir? 
A {ft is. the sane document, not a portion. It is the same. 
Q On Commission Exhibit 7-A through C, there are certain 
underlinings and notations made on these first three pages, 
CX-7*A through C. Can you tell us, Mr. Minkler, who made 
those notations? 
A No. . 
Q Referring to Commission Exhibit 7-A, can you identify tha 
handwriting at the top of that page, sir? 

| A That is my handwriting. This is my handwriting. 
Q That is the notation at the upper lefthand corner of 
Commission Exhibit for identification 7-A? 


A In red pencil. 


Tele’, 
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2 Now, I note that a portion of this is copies to certain 
individuals, sone of whom are only represented by their 
initials. ‘yo wouid HRfhave been? 
A Haroi.<i %. Fagerson, 
Q What were his duties? 
A He, at this time, was vice president of the Chicago 
Central District. I occasionally sent him and Warren and 
Beds ik copies of my thinking on this: matter even though they 
were not directly involved in the discussions. , 


For the record, what was Mr. Warren's position? 


At that time he was sales manager for the Chicago contattc ie 


_ And what was Mr. pean position? 


He was comptroller gor the District. 

He was the successor then to Joseph Malone in this reepect]’ 

In that respect, yes. 

But he did not directly participate in the internal 
discussions and negotiations with A&P? 
A No, he did not. 

| Q Mr. Minkler, referring to Carmission Exhibit 758 for 

identification, und to the fourth full paragreph appearing 
on that page, becinning with the "just a couple of additional 
points," would you read and familiarize yourself with that 
paragraph, six? 
A £ have read it. 


Q There is a statement in this paragraph reading, “We 
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fotiewed up in Wisconsin because of a "no sales below cost’ 
stipulation in the Wisconsin law. We have no such fout® in 
Tllinois.* | 

Can you tell me what you are feferring to in the state- 
ment, Mr. Minkler? : 
A <I was  xpressing to Harry Archer my concern based upon 
historical fact in Chicago and in Milwaukee on what happens 
if a retailer tried to establish a differential in price 
between an advertised brand and a private label. 


During the fifties that was attempted through the Jewel 


stores. They brought out’ a label, the Dean Milk Company put 


it up for them, called "Yummy" and they attempted to establish 


a one cent differential, but their competitors didn't let them 
get by with it. 

Inmediately, the otherfood stores in the market brought 
their advertised brand down to the "Yunny" prica and then ~- 
I can’t give you how many times this happened <= Jewel would 
lower this kip price another penny, and the next morning 
the advertised brands of the other chains would be down to that 
level, and this went on until Deen and Jewel-had enough and : 
eventually the thing worked out that Jewel had Yummy and 
Deal milk, the advertised brand was Dean, had both of them 
going out of stores at the same price. The situation stabilized 
after quite'a period of very drastic upheaval. New you ask me 


about no cales. below cost... 
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The same or a similar situation developed in Wisconsin 
until a certain level was reached, and it came up against the 
statute with a no sale below cost stipulation, and that 
ended. | : 

Q Do you recall approximately when it occurred in Wisconsin 


No, I can't be sure of that. 


A 
Q Was it later than the situation in Chicagc? 
A 


Later than in Chicago, yes, 
JUDGE HINKES: Was the Jewel Yumay situation the 
Wisconsin situation that you are referring to? 
THE WITNESS: No, the Jewel Yummy situation was 
Chicago. : 
 " gupce HINKES: rf see, 
By Mr. Mathias: 
Q Why was this situation concerning you at this time, Mr. 
Minkler? 
A It would also concern anyone in milk company managenent 
in a city like Chicago. It is a highly competitive market, : 
and I think that the Jewel Yurny situation jus* clearly demoa- 
strated the mood of this market was such that.no one was osine: 
to come along with a private label and have the situation they © 
might happen to want it. | 
In other words, with a differential. No one would stand | 
ee for it. There isn't thet much =n in milk, peopie would 
5 |] ose. 
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‘ 


Q You are saying that there is no specific consumer 
wiehieesee for brand to the extent that it will bear a price 
differential? 

A Well, answering simply, no. 

Q Mr. Minkler, referring to Ccmmission Ex hibit 7-G through 
I for identification, the first page of which is entitled 

The Borden Company, Chicago Calumet area, net selling price 
quotation to A&P, and shows the date in the upper righthand 


corner, December 28, 1964 ~-- 


A Iam sorry. I don't find neds. Oh, I guess that is 
a G. 
Excuse my terrible writing. 
I beg your pardon. I thought it was a 6. Yes, proceed. 
Who prepared this portion of this docunent, Mr. Minkler? 
John Malone. : 
And again this was under your distribution and control? 
Yes, sir. 
And was this entire exhibit then forwarded to Mr. ARcher 
in New York? 


A Yes. 


| 
| 


Q That would be the letter plus the two encicsuxes, the 
proposal and the addanéun notations? 
A I don’t know aboutthe addenduu. ‘1 don't know, but -- it 


says -- I can’t read that. {ft -is' smeared here. What does it 


dee Rae eather al tingr lice MennAl ated 


say at the top? I don't recollect that. 
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Q st een to read "Addenda to December 28, 1964 letter, 
re: A&P from RRM to HA.” 
A I see. I can only do what I am not supposed to do and 
assume it went with the letter. I don't know. - 
Q Mr. Minkler, referring to the f.rst paragraph at the top 
of Commission Fyhibit 7-C for identification, beginning with | 
the phrase “We are still frozen to a six-day delivery," would 
you explain what you mean by the information in this paragraph 
Mr. Minkler? 
A I mean simply that we were bound by restrictions in union 
contract in Chicago that did not permit the kind of savings 
procedures which had been brought into effect in some other 
locations in the country. We were stuck with a six-day 
delivery and other places, some places could handle their whole 
sale delivery on either a twice a week or three times a week 
basis. 
Q Were driver wages any higher in Chicago than in most 
other areas? 
A Yes, they were. a 
Q How would they ‘compare with, in general, drivers’ wages 
in other parts of the country? 
A I can't actually tell you except that. they were substan- 
tially higher than most places in the country. 


Q Referring, Mr. Minkler, to Conmission Exhibit 7-G for 


identification, you have stated that 7-G through I was _ 
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prepared by Mr. Joseph Malone under your direction and control 
Just what is Commission Exhib it 7-G through I for identifi- 
cation? 
A It ig a basic projection of a change fron a half-cent 
per point to a cne-cent per point difference in price for 
private label as against the advertised brand. 
Q Was the half-cent differential the amount involved in 
the earlier exhibit, Comaission Exhibit 6-A thorugh C? 
A I don't knew about the numbers, but we saw it this 
morning, yes. 
o X will hand you 6-A through C again just to make sure. 
A ves, that is it. 
Q So that the earlier price quotation that Mr. Malone 
prepared was based on a half-cent per point differential 
between private label and Borden lakel and now this quotation 
of December 28 was based on a full cent, is that correct? 
A I would like to volunteer a point of clarification. 
These are nok sealay quotations. — are: submitted . Mr. 
Archer. This is strictly ankernels We are keeping nda” 
informed of what our thinking processes are and what our 
concexns are end this is strictly -- we are trying to bring 
him along with us. 

< am talking to him in between and Joe and I are 


figuring out things and submitting them to hin. 


Q But this is the basic difference between thesa two 
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documents entitled quotations? 
A Yes, the half-cent difference, but they aren't quotations 
in the sense that they were attually given to a customer. 
Q They were not given to a customer by you in Chicago? 
A No. 

JUDGE HINKES: You speak of a half-cent and 
one-cent per ponint. Would you explain that? 

THE WITNESS: A point, sir, is industry nomenclature 
It really is a quart. In otherwords, a halé gellon then is 
two points and a gallon is four points and we reduce every- 
thing to points in our sales calculations. 

JUDGE HINKES: TI see. 
By Mr. Mathias: 
Q Now, I note on Commission Exhibit 7-G for identification 
that there are six itens involved in this so-called quotation, 
and.I am referring to the document fox the source of that ! 
term. What percentage of your business with A&P at that time 
would these items have accounted for, approximately? 
A Not just with A&P but generally speaking, ees close || 
to the upper 60's or 70 percent. They wera our main iin: 


MR. MATHIAS: TI move Commission Exhibit 7-A through 


K into evidence. 


ef 


MR. McINERNEY: Your Honor, I will not object to this 
but X would like to explain, Roth this and the previous 


exhibit, and I euppose it will occur again, ara internal Borden 


4 
| 
| 
! 


en RN IR OE TRB im eg OM 
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documents which were never communicated to A&P and are in no 
way binding on A&P. I, for example, think if we were only 
dealing with Count 3 in this case and we had a jury present, 
I would be instructed that this is not applicable to A&P, was 
not being admitted against A&P, but I don't wan® to encumber 
these proceedings with that objection, but I think YourHonor 
will understand that in no way would these be admissible 
against us, certainly e% this stage of the proceedings, with 
respect to Count 3, if that is all we were dealing with here. 

JUDGE HINKES: At this state, that.is correct. What 
future developments there may be remains to be seen, but the 
document itself is admissible and with the limitations that 
have already been imposed upon it by the witness. 

MR. WHITE: Your Honor, for the record I vould like 
to interject an objection to this document, this set of 
documents. First, generally speaking, they are irrelevant 
and inmaterial as to Count 3 as they do not tend to prove or 
disprove any issue in ‘ou case, and specifically with respect 
to thelack of foundation in connection with CX-7-I, 

I raise tis objection at this time as opposed to the : 
last exhibit bacause fr suppose it is conceivable to interpret 


| that porticns of the last exhibit might have been communicated 


to A&P, @ 


Thatis one perhaps conceivable argument, or inference 
may be drawn by Complaint Counsel. But this is an Sanaa 


Borden document, and I fail to see how it relates to Count 3. 
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MR. MATHIAS: Your Honor, the thought processes 


that Borden want through in obeph ling its ultimate offer to 
A&P <a. I think, material — illustrative of a number cf 
points that are quite material and relevant to both Count: 2 
and 3 in this case. I believe that in part they will, when | 
tunes as a part of the total picture, they will be illustrative 
wn sueansttve of facts which will indicate that the price 

was not wane adjusted to A & P, and that it was un lawfully 
discriminatory. 

These facts are also relevant to Count 3 under the charges 
that are stated in Cowmt 3 of the complaint. There is some . 
indication, as Borden counsel has just noted, that both the 4 
November 20 — later December offers were made known toA&P 
in New York and these facts and materials were discussed with 
A & P at approximately this time and at Lande points during 
the negotiations, and as such I believe they are quite 
material, : 

There will be other witnesses called who will possibly 
be able to shed more light on what went on between the of fices 


in New York of both Borden andA&P. Mr. Minkler has only 


| testified that he has no knowledgs of what went on there. He 


did not rule out the possibility that there were some communi- 


cations at that leve] and indeed, Commission Exhibit SA, the 


| notations there would strongly indicate that they were communi- 


| cated to the New York of 


| 


fice of A & P by the New York office of 


‘ 
$ 
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Borden and that there was an expression of disappointment by 


A & P, 80 I believe that these documents as a portion of the 
overall negotiations and thought processes and internal workings 
of Borden and their internal comaunications is material to 

| the charges of botn Counts 2 and 3 of the complaint. Of course, 
the objections that Respondent's counsel have raised are 
matters of weight rather than admissibility. There is no 
question that these documents are from Sorden's records, that 


they do show at least internal working Uranennes sai the company 


coc oa vu Go eK UmellUmeDCUDM 


in connection with these negotl ations, and caadhie even reveal 


) 
i~ ] 


eh 
eat 


some preliminary contact between the companies at the New York 
level. | 


af 
eS 


MR. McINERNEY : Your Honor, I can't acquiesce in 
that statement with iio toA & P with respect to Count 3. 
I think perhaps the only way we can have a clear record here 


is for me.to object with respect to Count 3 to the admissibili 


of any internal Borden documents not communicated to'A & P 
f 


unless there is otme independent basis laid for the admissibilitir 
of the documents with respect to Count 3, which there has not 
hibie Se. Aatie encebh- Mink tes auenhen See made Bren argument in 
that direction. There has been no testimony —- | 

JODGE HINKES: I.will overrule the objections that _ 
were raised on the representation of counsel that he expects 
to tie this in with future testimony. Respondents will have 


| the opportunity to move to strike at a later date if that. 


i ‘ 
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| connection is no& made. 
(Commission Exhibits. 7A through K, 
previously marked for sca couananeic ie 
were received into evidence.) 

MR. McINERNEY: Your Honor, it is very difficult in 
a case such a3 this to admit evidence subject to connection and 
then have it taken out later on, especially at the rate at which 
we are sometinne here. Yt will be rather confusing. 

JUDGE RINKES:. Well, it is six of one wnt half-a- 
dozen of the other. I don't know if it is any more difficult te 
have the document laid aside and then hope that somebody — 
renenbers to offer it in evidence six weeks from now when it 


is connected up. Bither way there is a certain risk.’ I think 


MR. McINERNEY: So that I won't burden Your Honor 
with repetitious objections, I would like to note a continuing 


objection to that treatment of exhibits with respect to Count 3 


| 
this might: be preferable. 
| 


JUDGE HINKES: Very well. 
By Mr. Mathias: 
Q Mr. Minkler, I hand you Commission Exhibit 9 for identi fi- 


cation and ask you to familiarize yourself with this document, 


I have read it. 
What is this document, Mr. Minkler? 
It is a letter from me to Harry Archer, dated January 22, 


é 
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9 1965. 

Q And was this letter mailed to Mr. Archer? 
A Well, I.can only presume that it was. 

| MR. MATHIAS: Your Honor, I wonder if we could take 

that five minute break now. I apologize for the delays at 
certain times in my quastioning, but as you recall we didn’t 
have tco much warning to prepare for Mr. Minkler and we are 
doing our best to get things togethar as quickly as possible. 

JUDGE HINKES: Very well. We'll take five minutes. 

(Bxief recess taken.) 
JUDGE HINKES: ‘The hearing will be in order. 
MR. MATHIAS: I move Commission Exhibit 9 into 
evidence. f 

JUDGE HINKES: Is there any chjection? 

MR. McxNERNEY: No, Your Honor. 

JUDGE HINKES: Without objection, 9 is received. 
(Commission Exhibit 9, previously 
marked for identification, was 
recaived in evidence.) 

By Mr. Mathias: 
Q Mr. Minkler, I hand you Commission Exhibit 8D through J 
for identification. 

, In connection with Commission Exhibits for identification 


8G through J, counsel for respondent Borden has provided 


Complaint Counsel with a typewritten description of those notes 
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It might assist you in interpreting that document. 
| MR. McINERNEY: I am ‘iit sure we received that. Do 
you have an extra copy of it? 
(Document handed to Counsel.) 
MR. McINERNEY Thank you. 
MR. WHITE: We provided you with this? 
MR. McINERNEY: No. We had not received in previous 1 
By Mr. Mathias: 
Q Have you familiarized yourself with this document now, sir 
A I don't rawenber it at all. I sencueien the handwriting 
on the worksheet. 
Q Whose handwriting is it, sir. 
Joseph Malone's. 


That would be for the entire exhibit? 


A 
Q 
A Yes. The entire exhibit. 
Q 


I now hand you Commission Exhibit 12 A and B for identifi- 
cation and ask you to familiarize yourself with that document, 
sir. 

I also hand you Commission Exhibit 14:A through BE for. 
identification. 

Can you identifiy Commission Exhibits 12 A and B, sir? 

A Yes, a letter from me to Jack Pentz, dated February 9, 

1965. 

Q And I notice a signature over the signature block appears 
to be Zalph? | 
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A That is right. It is mine. 

Q In your hanéwriting. And on the front aii “ot Comiscion 
Exhibit 12 A at the top there is a notation A & P, Chicago. 

Is that in your handwriting too, sir? 

A No.. 

Q What is Commission Exhibit 14 A through B? 

A Well, it is another tentative looking at what we might 
quote, what we have been doing here sincs back in December. 
Going through an evolution. 

Q Did Commission Exhibit 14 A through £ bear any relationship 
to Commission Exhibit 12 A and B, your ee to Mr. Pentz? 

A They are dated the same and it says in the letter, third 
paragraph, “Attached is a copy of the approach Tarr is going to 
make," 30 they went together I assume. 

Q bid Mr. Tarr in fact in February, 1965, dsliver a price 
quotation to A & P in the Chicago area? 

A I don't remember. I don't believe so. 

Q Referring to Commission Exhibit 12 A, the second paragraph 
starting, “Just this morning”, would you read through that 
paragraph and see if it refreshes your memory concerning events 
in February of 1965? 

rN I don't know the significance of it. I do not eoant) 
what prompted the statement, what it is about. 


Q Do you recall, Mr. Minkler, just when A &’P in Chicago 


} did ask you for a quotation on the supply of private label 
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E | mi Uke to their Chicago unit? . 
z | A " Well, I don't undexstand your question. I mean it began 
3 || back before this but -- well, I don’t understand your question. 
é lo When did A & P ask you fox actual prices? 
SA It was in Spring of this year. 
r lo 1965, that is? . 
Ha Yes, sometime after this that the a€slaying ai had to 
come to an end. 
| Q Who did . & P approach for actual pricas? pid they 
| contact you, wie 
| A No. Gordon Tarr. 
And under what circumstances? 
A I don't recall exactly except to say that he came in one 
day after making a call and said we have got to put together 
a solid quotation for A & P. : 
And what did you do then, sir? 


More of the same. Sweat it out. 


pid you in fact put together a quotation for A'& P? 


Yes. 


And what area won covered by your first offer to A & P? 
I want to know what you have in mind as far as first offer 
is SoncErnat: rf we axe talking about an gehen ‘that would 
yield them a figure which you have $410,000, it covered the 
whole area Ber we served of the Midwestern A&P Division. 


I don't: ene 0 ere 
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Well vhen Mr. Tarr first returned to you in early 1965 

z land stated that you had to stop éelaying and provide A 6 P. 
3 J wien one actual figures, what did you prepare at that time? 
4 | Did you prepare an offer that would cover all of the stores of 
5 the Chicago unit? 
6 ja I don't recall. 
7 | Q Now I ‘note that CX 14 A teen: E and the earlier documents 
g |} you have identified which have referred to themselves as 
9 | quotations have all been for the Chicago-Calumet area. Just 
49 |) what area would be encompassed within the Chicago-Calumet area? 
1 A Well that would be the main body of their business. That 
12 || i8 the area of Midwestern A & P Division that had the most 
13 || Stores. This was the metropolitan area. ; 
14 }@ The metropolitan area of Chicago, and wuld Calumet be the 
15 || Northwestern Indiana portion of that? ae 
16 WA That is. right. : ; : « 

a Now, Mr. Hinkler, referzing again to comission exhibit 14 

A through E, and in particular Commission Exhibit 14 EB, I see 

that this quot ation in contrast to the two prior ‘accuments to 

| which We have referred has five additional items included 
thereon, chocolate milk, quarts, buttermilk, half galions, 
buttermilk, quarts, fortified skim quarts, we sera cream, 
| half pints. : 


| What were the circumstances that prompted Borden to ine 


« 


| 
_ additional items in this docunent? 
} 
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we 


lx ALL. X can tell you is-that I remenber Gordon Tarr coming 
| back from one of his trips and saying that Elmer was not going 
| to be satisfied with five items only, that he wanted the whole 
| line covered.: 

Q Was this in fact with these five additional items the who 

line? 

a Practically, yes. 

Q Mr. Minkler, returning to Commission Exhibit 12 A, the 


ce ow 8 we » WwW Ww 


@ecided after much additional soul-searching and mathematics | 


= 
@ 


that we would have to go back at Schmidt with something of an 


improvement over what Herschel Smith had turned down.” 


~~ 
R 


~ 
a 


. 

| 

| 

| , 

| first sentence of the last paragraph on that page reads, “We 


Now what do you mean by this statement, Mr. Minkler? © 


A I can't at this stage give you any detaiis. I don't . 


Se 
> 


remember what he turned down. I never saw him. 
Q °° Mr. Smith was in New York, is that correct? 
A Herschel Smith was in New York. 

Q And your office did not deal directly with Mr. Smith? 
}A “I had no contact whatever with him. 
| JUDGE HINKES: What kind of an improvoment aré you 


talking about there? 

} THE WITNESS: Clearly, if you follow these internal 
I things that we were writing shout, taat is all you have to go 
i on, but there was conversation all the time between me and sy 


| ‘superiors in Now York. We were getting the message a8 we 
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talked all the time that we weren't going far enough to insure 


172 - 


| 
| the continuation of this business. 


¢ 
/ 


| JUDGE HINKES:s In price? 
| THE WITNESS: In price, and so each one of these that 
(Mr. Mathias has brought out here have been another step towards 
Smet you are geing to get to sooner or later. 
By Mr. Mathias: 
'Q In Commission Exhibit 12 B, the first full paragraph 
‘therein, there is reference to a reduction per point of point 
‘0127. 
FA Right. 
:Q This would compare to the previous reductions that you 
“had referzed to of a half-cent and a cent? 
“A That is right. ‘That is just the point I vas sibs 
re In the very top line on Commission Exhibit 12 B, which is 
a continuation of the sentence on the prior page, Commission : 
| Exninit 12 A, it is stated, “We have decided we must come throt 
‘ through with it” bottom line*. .. — 
What do you mean by the bottom line, Mr. Minkler? 
la The vary best we could-do, the lowest price we could sive. 
MR. MATHIAS: Your Honor, the witness recollection | 


appears to be a little hazy on the point as to this particular 


" 

| 

| exhibit and the circumstances surrounding it. in his testimagy 
om deposition on December 1, 1971, in Chicago almost two yout 


[-s7° the witness did testify to the effect that this document, 


4 


| 


| 
| 
| 
| 
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| that 4s Commission Exhibit 14, with subparts 14 A through B, 


was delivered to Mr. Schmidt of A & P by Mr. Tarr. 


Now I would like to have Mr. Minkler read through pages 


MR. MCINERNEY: Your Honor, I object to the 
peanchceesen of the prior testimony. If there is something 
which Mr. Mathias wishes to refresh the witness's recollection 
on after he has exhausted it by other means, then perhaps it is 
appropriate to show it to him. I wish we haa received a page 


reference so wa could see what it is he is referring to and 


give me an opportimity to ebject if it is objectionable. 


MR. MATHZAS: I am referring to transcript pages 


i 138 through 146 of the December 1 transcript, and I would like 
| to hand this document to Mr. Minkler and have him read through 


1 his prior testimony to see if it refreshes his recollection. 


MR. McCZNERNEY: May we have just a minute? 
JUDGE HINKES: Yes. 


MR. McINERNEY: We will not object to showing it to 


-the witness. 


MR. WHITS: I would suggest Mr. Mathias might Si.axt on 


} page 137 and I think he can get a thorough understanding of 


J} what was going on exactly. 


MR. MATHIAS: f would also like to note that I am 


| handing Mr. Minkler along with the transcript a sheet of 


corrections initialled by Mr. Minkler which he personally :nade 


° 
eo * 
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in the presence of counsel for each of the lia nek he 
reviewed the depositional testimony at a later date. 

JUDGE HINKES: Very well. 

THE WITNESS: I think I was a much better witness 
then than I am today. I just don't recall. 
By Mr. Mathias: 
Q Does the reading of these pages of the transcript refresh 
your memory concerning these two documents? 
A I am not renenbering too well at all the circumstances: 
surrounding the submission of this by Tarr to Schmidt. 
Q That is Commission Exhibit 14 A through z. 
A Yes. 
Q At the time you testified in December of 1971 did you have 
a clearer recollection of events than had occurred in 1964 and 
1965 than you do today, sir? 
A Well, you are handing me this. I was having trouble 
| recalling just the circumstances surrounding it. I guess that 
“4s all I can tell you. I read this and vecegnined the logic 
of it. 
Q In other words you read the transcript and you recognize 
the logic, but you still have no present recollection as to 
‘the events related in the transcript? 
“A Not to this particular one, no. 

MR. MATHIAS: Your Honor, Complaint Counsel moves 


that transcript pages 137 through 146 of the December 1, 1971, 
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deposition be as corrected by Mr. Minkler inmediately subsequent 
to the taking of the deposition, be received in evidence in 
this proceeding. 

MR. McINERKEY: I object to that, Your Honor. I 
could point to other pages of the transcript which are 
inconsistent with certain testimony that the witness gave, and I 
won't have an opportunity to point that out until later on, 
| put I don't think that we can have both the deposition and 
the testimony. 

Secondly, I have just read it very quickly while the 
witness was being examined and I don't think it quite says what | 
Mr. Mathias is implying it says, and thirdly, I think we are 
taking up an awful lot’ of'Mr. Minkler's time ‘as no something to 
which there is really no dispute. The prices to which this 
exhibit refers were at some point in time submitted to A&P. 
Now whether it happened on February 9 or not I submit is wholly 


immaterial. 
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MR. MEWHTAS: Your Honor, If A & P Counsel is willinc 


to stipulate that Cornission Bxhibit 14-A through 2 was sub- 

mitted to A & P hy Borden in the Chicaco arce, to Mr. Schmidt 
by Mr. Tarr sometime in the spring of 1965, we would have no 

xYeason to «<< ‘ 

MR. McINEPNEY: Your Honor, I don't know whether 
this particular Exhibit was submitted. I know these prices 
were submitted, and I recily don't see what the point is of 
sticking to this particular exhibit. There isn't any dispute 
about the numbers having been submitted to A & P. : 

In fect, I think they were submitted twice, the 
second time a little later on in connection with an overall 
bid, covering not just the Chicago area, but other areas as 
well, ae 

MR. MATHIAS: Your Honor, in the course of the proof 
of cur case, we have to eet up a certain course of events and 
negotiations in this matter, and I believa that we are entitled 
a do so. the testimony of Mr. Minkler, at the earlier deposi 

. tion hearing, speaxs for itself. 

: I am net going to try to catecorise it, but as the 
ctkiens haz noted, it is at variance with his present merory. 
He, at this tims, has no recollection of those events. In 
1971, when ha testified ha did recall the events, and he did 
testify es t> the dates exd evants surrcunding these two docu- 


ments, Comission Exhibits 12 ana 14, with subparts. © 


Lad 
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The purpose of a deposition to preserve testimony is 
two-fold. If the witness ig unavailable to testify at the 
later date, then the deposition, of course, may be usad in 
Place of his testimony. In the event that his memory has 
lapsed as to certain cf those eventzs, if they are material and 
relevant to the issues of the case, well, such portions of that) 
transcript as relate to these documents and events are acmis- 
sible into evidence in liau of the Present testimony which is 
no longer lost, just as if the witness were not available. 

JUDGE HINKES: Ie it critical to your case that you 
have the date end the mecns by which this was comaunicated | 
from Borden to A & P? 

MR. MATHIAS: It is importent to our’case, Judge 
Hinkes. The evants surrouncing the forwarding of these various 
decuments, aad who seceived then, all build wo into the total 
picture which we would indicate and which we maintain indicates 
that the A & P pernonnel involved knew, or should have known, 
that the price thay received was unlawfully discriminatory. 

Tha course of negotiatiors herein were primarily 
between Mr. “arr and Mr. Schnidt. Mr. Schmidt of A & P 
received mos‘: of this documentation, and we do have to set up 
& course of ovent s to show exactly how this negotiation devel- 
oped and how certain infomation was conveyed to Rospcnéent 


A & P. 


MR. McUIURRNBY: Roth Mz. Tarr and Mr, Schmidt, of 


e ‘ 
% * e 
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course, are scheduled to testify. 

JUDGE HINKES: Yes, but whether ornot they will tes- 
tify remains to be seen. 

MR. McINERNEY: I don't think, Your Honor, that the 
is any precedent for putting a part of deposition in in this 
fashion. 


JODGE HINKES: Ie your objection, then, to the 


receipt of part of it, end that you wovld withdraw your objec- 


tion if all of it is received? 

M2. McINZRNEY: Wo. 

JUDGE HINKES: What is your objection? 3 

MR. McIHBERNEY: My objection is that the purpose of 
showing this to the witness if for refreshing the recollection, 
and not for pu:poses of impeachment, and when a decent fails 
to refhesh a witacss’ recollection, it does not thereby become 
admissible in whole or in part. 

JUDGE HINKES: This is not a mere document. This is 
a statemant under oath givan by this witness in the presence 
of Counsal, and corrected by him, as a mathe at fact, to 
insure its accuracy. I don’t consider this as just another 
document. | 

Under all of the circumstances, I em going to over=- 
rule the objection, and I an going to recaive these pages in 
evidencs ag corrected, and once again, would you state the 


pages? 


ee 
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MR. MATHIAS: That was TR-137 through 146, Your 
Honor, as corrected. 

Your Nonor, I am not quite sure of the procedure we 
should follow here. I have keen requested by the reporter, : 
should we give a Court Exhibit number to this, or shoulé wa 
just have the reporter type in the corrected pages from the 


| official copy.of the transcript? é 


JUDG2 HINKES: I think that we shovldn't ask the 


typist to type this into the transcript. I think copies of 
those pages should be made and offered as en Exhibit which it 
is now being received as. 

M2. McINERNEY: In view of Your Honor's ruling, I 
think it is imperative that, at this stace of the proceeding, 
you also receive portions of the tzanscript inconsistent with 
that portion of tlie transcript. 

JUDGE HINKES: What you aze sayingin effect, is you 
would like “o have your case come in at this time where it is 
particularly relevant. 7 

MR. HeIKERVEY: Not entirely, Your Honor, and I don't 
mean to make a kic thing of this, but I think there is prece~ 
dent for not waiting soma time between the time of some part 
of the deporiticn being offered and another part of the depo- 
sition being offered. 3 

_In othez words that there should be a correction 


immediately {f it is to bo made. I have in mind only reading 
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from one wneetinn and answer with respect to this, and it 
has nothing to Go with the point that Mr. hattitee is trying . 
to make, which I connider to ba wholly immaterial, but it does 
correct an impression given in a prior answex and it will only} 
take me a minute to give it to you just so that we have the 


two.together at the same point of the record. 


JODGE HiNKES: Very well. If it is short, you can 


read it into the xecord. ie ' a ‘ 

MR. HcRIBRNEY: It is very short. It has to do with| 
Kr. Mathias's previous question, which is also incorporated 
into this portion of the transcript he is now offering with © 
respect to what was meant by the bottom line in this particu 
place, : 

At page 188-7, the transcript, Mr. Mathias’ ques- 
tioning says, “Did you think this was the best offer you could 
make at thi: point?" And Mr. Minkler answers, "XI don't know, 
I don’t think so. It was an offer that we developed over a” 
period of time with lots of sweat end it seemed to us to give 
them good advantace on private label, and we hoped we could 
sel] it.* 

I simply want to clarify that point because it has 
to do with that portion o47 what he is putting in now. In oth 
words, it is intermingled with what he is putting in now. 1 
think that also shows the problem, Your Honor, with ee 


portions of a deposition. e 
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MR. MATHIAS: Your Honor, I might rote that the 
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language which Mr. McINERNEY has cited relates to a different 
exhibit. At that point in the questioning, we are discussing 


Comaission Zxhibit 43-A through C, memo, A & P, dated 8/18/65. 


MR. NcINERNEY: Sut discussing the same prices, Mr. 
Mathias. 

MR. MATHIAS: In view of this, Your Honor, I would 
move that Mz. NcInerney's motion be denied and that if he has 
points that were covered in ¢xess~-examination in the transcrip 
which "he can cover by cross~examination now, that he do so at. 
that time. 

MR. McINERNEYs This is your direct — Mr. 
Mathias, not. by cross-exemination. j 

JUDGE HINKSS: In any event, the solution seems to 
be relatively simple. I have received in evidence pages .37 
through 146 of the devosition. The recerd now contains -- 

- UR. WHITE: In total, tour Honor, even though parts 
of it hava nothing to do with this? 

JUICE HINKES: In total. I am not going to split 
pages. I am going te accept the entire page ss offered. This 
ia the verv least: I can éo, short of taking the whole deposi~ 
tion as has deen suggested. 

MR. WITTE: I was suggesting only taking that that 
relates to “the exhibit skout which he was inquiring. “fhere is 
interspersed all soxts ofthings. 
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_ JUDGH HYNKES: That is true, but it is going to be 


more difficilt to excise portions of a page. I think we needn 


worry ebout irrelevant material inasmuch as that is not being 
offered for the purpose of proving irrelevancies, and we can 
ignore then. 

MN. WHIVE: I see. It is offered just as it relatas |. 
to Exhibit 12 and 14, is that my understanding? 

JUDGE HINKES: ‘Twelve and 14, that is right, and — 
insofar as it is irrelevant to those exhibits, we will all 
ignore those portiona of the page. Now then, the record also 
contains a statement from Mr. McInerney reading from another 
portion of that seme transcript, which it is argued casts a 
new light upon the first pages of that transcript that have 
been received in evidence. 

This is a matter of argument fer Counsel. Perhaps ° 
it does, and perhaps it Coesn'’t. Perhaps it refers to the 
same exhibits, and perhaps it doesn’t. Perhaos it refers to 
the same situation though its different exhivits. I don't kno 
and I will be guided pretty much by the argum2nt that is 
advenced by Counsel. 

I dcn't think we have to dwell upon it any longer. 
You ray continve, Mr. Mathias. 

MR. MATHIAS: Your Honor, I take it that you would 
want us to make this our exhibit, is that correct, or a Court 


Exhibit? 


M,. Minkler 183 
Testimony of Ralph nkle 1679 : 


JUDGE H{NKES: I think you should make it your 


exhibit. It is your offer, and the objection to your offer 


has been overruled. 


HR. MATHIAS: It would then te Comnission Exhibit 


CX~259-A through M, including the certificate with the correco- 


tions. 


(The @ocument referred to was marked Commission 


Exhibit CxX-259-A through M, including the certificate 


os e&® 4“ 8 BC Oh hw 


with the cor:ections, for identification.) 


10 JUDGE HNNKES: 259=-A through Mis received. 

" (The document heretofore marked for identification 
12 as Compisslon Exhibit Cx-259-A through M, including ie 
13 certificate with the corrections, for identdéionticn was 


14 recsived in evideace.) 


1S MR. MATHIAS: Your Honor, on che bzsis of the teati- 


16 mony in Commission Pxkibit 259-A through M, I would offer Con- 


17 mission Exhibit 12~A end B and Commission Exhibit 14-a through 


13 |} EB 4nto evidence. 


19 MR. MOTNERNEY: I object to that as any basis for 
20 the admissioa of eny evidance, Your Hcnor. 


McInerney. 


Mt. McINERNEY: He is offering this on the basis of 


t 
at JUDGE HINKES: I am agraid I aida’t follow you, Mr. 
{ 


22 
23 
24 the deposition testimony which I respectfully submit was 
25 


inpzoperly submitted, and I, therefore object to the offer. 
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1680 JUDGE HINKES: Consistent with my ruling, X must 


zeceive these doctmnents in evidence, and ths objectirc:: «3 
overruled. 

(Commission Exhibit 12~A and B and Comm’ «ion Exhibd | 

14-A through E were received in evidence.) 

By Mr.Mathias: 
Q Mr. Minkler, I show you Commission Exhibit 13-A through 
N for identification and ask you to briefly famialiarize your- | 
self with this document, sir. 

JUDGE HINKES: Off the record. 

(Discussion off the yrecord.) 


JUDGE KINKES: On the record. 


Mr. Mathias, you have not offered your exhibit 8, 


is that correct? 
MR. MATHIAS: No, Your Honor, I hava not offered it 

yet. 
: JUDGE HINKES: Voexy well. 
By Mr. Mathias: 
Q Mr. Minkler, Zan you identify handwriting on Comission 
Exhibit 13-A throvgh N for identification? 
A Yes. 

Whose handwriting is it, six? 

it is Soe Malone's handwriting. 

Are you femiliar with this document? 


No, I would have to study it. ‘This would take me some 
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time to study. There are a lot of mathematics and calcula 
here, the background for price gactation. 
Q But you are not parsonally familiar with the document? 
A No. 
Q All right. 

Mr. Kinkler, I show you Commission Exhibit 16~A and B 
for identification and ask you to familiarize yourself with 


this document. Ake you familiar with this document, sir? 


No, I em not. 

Are you familiar with the handwriting thoreon? 

XI don't know whose handwriting it is. 

During the poriod of the negotiations, I believe you 
previously testified that you were in very frequent communi- 
cation with the New York office, isn't that correct, sir? 

A Yes. 

Q And now, Mr. Minkler, I hand you Commission Exhibit 17-A 
through U for identification. 

A As far as hendwriting is concerned, you sould have to go 
through them a sheet at a time, I guess because it isn't all 
the same handwriting. — 

That is Joe Malone's. 

Q You are referring to 17-A? 

A Yes, I don't know whose this is. It is not the same 
writiag. 

Q That -is 17-3. 
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This likewise is somebody else's. 


17-C, that is? 

Yes. Somebody probahly had done seme work for him. 

This is Mr. Malone. 

17-D was prepared by Mr. Malone. 

This is Malore, 17-E. : 

Maybe I can shorten the situation. Some of these pages 
have been prepared by Mr. Malone and others have not, is that 
correct? 

A Mos of them exe Malone. 

Q I hand you Ccemmission Exhibit 17-v. Can you identify 
handwriting on that page? ‘ 

A his is Mr. Malone. rm 

Q Mgr. Minkler, I hand you Comsigsion Exhibit 18-A through 
P for identification and oe you to familiarize yourself with 
this document, sir. | 

Your Honor, it has been an hour since th: last break. In 


view of the fact that we may be going a little late this afte 


nnon, possibly wa should take another break at this time to 


give the witness a chance to take a breath. 
JUDGE HINKES: Sure. Let's take five minutes now. 
(2%. brief recess was taken.) 
JUDGE HINKES: You may continue. 

By Mr. Mathias: . | 


Q- Are you familiar with Commission Exhibit for identifica 
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i8-A through P? 

A Yes. 

Q That is this document, six? 

A This document: is a quotation covering the additicnal are 
that were not in the February 9 tabulation. That was Chicago 
Calumet area, and this is for areas Nos. 2, 3, 4, 5 and 6. 

Q Are these areas of the Borden Company of the A & P Com- 
pany, six? 

A These are aveas -~ well just iet me read one here. These 
are the areas where we had the Borden Company, different raw 
milk costs, so they are Borden areas. 

Q The stores involved in each of these areas were A & P 
stores of the A & P Chicago wit? 

A That is right. 

Q But they were in other milk marketing orders from that 
which governed your Chicago-Calumet prices? 

A Yes, they were differant. 

Q And was thin coffex tendered to A & P, Mr. Hinkler? 

A I know it was discussed with A & P by Gordon Tarr. 1 
wasn’t there. 

Q Did Mr. Tarr report to you that he had delivered this 
price quotation to A & P? 

A I an sure he did. {I don’t recall any spscific part of 


that conversation. 


Q Is it your present recollection that this document was . 
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tendered to A & P? 

A Yes. 

Q So as I understand your previous statemant now, Mr. 
Minkler, area No. 1, the Chicago~Calumet are, was not a part 
of this offer, is that correct? 


A It had already been made. 


Q And the previous offer for that area was: still,in effect, 


in your dealings with A & P? 

A Yes. 

Q Mr. Minkler, I c2ll your attention to Ccmmission Exhibit : 
18-0 for identificaticn. | : 
A Yes, I-have it in front of me. 

Q In the top. third of the page, there are various figures, 
and in the two righthand columns in the line marked “gallen,": : 
there are certain figures in brackets. What did those bracke 
denote, sir? 

A A loss. This sheet is a way of pointing out to A & P : 
that with this quotation, the Borden Company is really extend- 
ing itself, that this is a cemposite page here covering these 
several areas and looking down at the bottom figures, it indi- 
cated that we had a seins profit per quart for the qvart tinal 
of one cent and two mille, and for the half gallon of only a - 
mill, and for the gallon, we were in brackets. In other words, 
we weren't contin out at the price that we quoted, but that on 


a composite basis ~- and I don't seem to have this here — but | 


189 


Testimony of Ralph M4. Minkler 4 6 85 


we were barely ahead of the game. e2 

MR. McINERNEY: Your Honor, I didn’t want to inter- 
rupt the witness’ answer, but I think there i:as been no basis 
laid that thie witness is qualified to testi:y that these were 
the actual costs and profits. I think what is happening is 
that he is reading from the Exhibit what the Exhibit was 
intended to indicate to A & P. 

T3E WITHESS: <I do not imply that we had made a cost 
motion study to gut to this, no, but based uyon raw milk costs 
container eines production eieeeke: this is how tight this 
deal was for us. 

SUDGS HUNKES: How do you know that these are the 
correct figures? 

By Mr. Mathias: 
Q Did you participate in the preparation cf this document, 
Mr. Minkler? 

No, Joc Malone made it. 

and it was under your direction and control? - 

“That is right. 

And you were in constant cieiiecnntni with Mr. Malone 
on these problems? 
A Oh, suse, yes. 

MR. McINERNEY: I don't think that that establishes 
though that the witness is competent to testify that these are 
actual costs and profits. 
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MR. MATHIAS: Your Honor, what the witness has testi 
fied to is that this {0 what the sheet tadhebnen and that it. 
was prepared to indicate this toA &P. He hasn’t testified. 
as &@ cost accountent. He has testified as the individual who 
was in contol of this situation and under whose direction and | 
control this docwrent was prepared for submission to A & P, | 
and I think there is ample justi fication on the record for 
taking his testimony as to what this document was intended to 
convey to A & P, 

JUDGE HINKES: Yes, I must overrule the objecticn. 
The witness himself has testified as to the use of this par- 
ticular document aid what it purports to represent based upon 
his knowledga of what his subordinate prepared. 

MR. McINIERNEY: Your Konor, if I may, the witness 
had started to answer previously, and I don't think we have 
the full import of his testimony. I was going to point ort 
that I don't think , either on this occasion or on the prior 
occasion, he ever purported to have any personal knowledge with 
mespect to these figures and indeed, at page 259 of his depo- 
sition transcript, he testified that this particular document - 
and these pa+ticular figures were a sales tool to show A é& P 
that it was getting a good deal, not that these were the actual 


prices or cost. 


JUDGE HINKES: That is my point. Whether actual or 


not cctual, this is the paper that was used in the negotiations 
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and to that extent, it is admissible. 

MR. McINERNEY: I am not quarreling with that, Your 
Honor, I just thought it appropriate to clarify, at this point, 
Mr. Minkler --- | 

MR. MATHIAS: Your Honor, I would object to clarifi- 
cation statements fromRespondent's Counsel; when he has a 
legitimate object<on that is fine, but his sc-called clarifi- 
cations. can wait for cross-examination. He is just prolonging 
and extending the examination of this witness. : | 

MR. Mci ERNEY: Then, I will put it in the form of 
an objection, Your Honor. I do act object to the admissibility 
of the document, but I do object to any testimony which is sim- 
ply the witness’ reading from the document without, any present 
recollection or, indeed any prior knowledge with anaes to the 
actual facts as to profits and costs. ; 

JUDGE HINKES: The witness, as I understand it, was 
explaining the figures that appear on here, and inasmuch as 
it was prepared under his supervision, I think he is qualified 
to do so. I shall overrule the objection. 

There is, however, some confusion in my mind about 
the figures you referred to, Mr. Munkler. In the upper third 


of this page 180, unless I have the wrong pag3, there is a 


column entitled "Borden Gross Profits Per Quart." 
SHE WITNESS: Yes, sir. 


JUDGE HINKES: And it shows something like 1~2/10, 


Testimony of Ralph M. Minkler 192 

1 1688 ) 3 a 

} 22/100's make that, cents per quart profit, and then you said 
on half gallons, it was about a mill, but the figure here is 

61/100's of a cent. tg 

THE WITNSSS: Let me see. 

MR, McINERNEY: I think, Your Honor, he was reading 
from the bottom figure on that column, the bottom line "borden 
Gross Profit Per Unit.* 

MR. MATHIAS: And also, Your Honor, at the top,.if 
you will notice his “Borden @xoes Profit Per Quart," so under 
each of these units, quart, half-gallon and gation, he has 
broken them down into quarts, so the half galion would be on 
a quart basis over in "Borden Gross Profit Per Quart," rather 
than on the whole half<-gallon basis. 

JUDGE EINKES: So in effect, what you should do is 
multiply that fisure of 6/10's of a mill by 2, then. 

MR. WHITE: ‘That is right. 

JUDGE EINKES: ‘To reach the half-gallon? 


TEE WITNSSS: That is right. 


MF. WHITEs And that correspondes with 0012 down 


below, which is more specific. 
JUDGE EINKES: And that figure should presumably be 
multiplied by 4? : 
MR. WHITE: Wo, that is a half-gallon, Your Honor. 
JUDGE HINKES: Mo, I mean the 0011 that appears for ' 


gallon in the "Gress Profit Per Quarts” colum. 
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MR. WHITE: I was referring to the 0011 at the 
bottom of the page, Your Honor, per half-gallon. 
JUDGE HINKES: Yes. 


MR. WHYTE: But yes, that is right, if you are takin 


JUDGE HINKES: Yes, I see where it has been multi- 
plied,in effect, by 4. 

MR. WHITE: Yes, sir. 

JUDGZ HINKES: You may continue, Mr. Mathias. 

MR. MAVEIAS: Your Honor, I offer Commission Exhibit 
18-A through P in evidence. 

MR. McINERNEY: No objection, Your Honor. 

JUDGE HINKES: Without objection, it is received. 


(Comminsion Exhibit 18-A through P was received 


in evidence.) 


By Mr. Mathias: 
Q Mr. Minkler, I hand you Commission Exhibit 19-A through 
H for identification and ask you to familiarize yourself with 
this document, sir. 
Do you know who prepared this memorandum, Mr. Munkler? 
Yes. 
Who prepared it, sir? 
Joe Malone. 
And was it submitted to you? 


Yes, it was. 
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MR. MCINERNEY: Is the question was it sulmitted to 


the witness at or about the date it bears? 

MR. MATHIAS: I didn’t ask that particular question. 

MR. McINERWEY: It was submitted to him just now. 
By Mr. Mathias: 
Q Was this document, Comaission Exhibit 19-A through J, 
submitted to you by Joseph Malone on or about the date a@>pear- 
ing thereon? ; 
A I can't answer that for sure. 
Q Was it submitted to you by Mr. Malone, first of all? 
A I certainly believe so, but I don't remember the exact 
circumstances of his handing it to me, no. 
Q You do not recall the exact date or the circumstances 
under which you did receive it? ig 
A No. 
Q Mr. Minkler, Was it Mr. Malone's practics to prepare and 
submit to you memcranda Cealing with the course of the nego- 
tiations with A & P in this case? 
A No, but it was characteristic of Mr. Malone to -always 
write up,for his om record, a resume of any discussion that 
he had of importance, and sometimes I saw them, sometimes I 
didn't. They were strictly for his own record. 
Q This would te in any matter, not only the A & P natter? 
A This would be on any matter, yes, sir. ; 

And this was his noxuial business procedure? 
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A He did it regularly. 


Q And on this, and on some other occasions, these memoranda 
would be submitted to you? 
A That is right. 
MR. MATHIAS: I offer CX-19~A through H into evidence. 
MR. McINERNEY: I object to that, Your Honor. May I 
ask a question or two on voir dira? 
JUDGE HINKES: Certainly. 
VOIR DIRE 
By Mr. McInerneys 
Q Mr. Minkler, was Mr. Malone instructed by you or by any- 
body else {Sportere who was his superior, as far as you know, 
to prepare these memoranda? * 
A No, he was not. 
Q : And have you, in the course of the previous investigation 
in this matter, keen shown so-called Malone memoranda, such as 
the one you now hive in front of you? 
A I don’t bolieve so. 
Q You think this is the first time you have seen this one 
in the course of these various hearings, -and so on? 
A in the hearings, yes, but I believe this is the first time 
I have ever seen it in a hearing or giving a deposition. 
Q How ebout in preparetion for depositions or for hearings? 
Have you seen doctments such as this? 3 


A, I don’t. recalls I do not. 
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’ Q < am wondering, Mr. Minkler, whether you can tell us 


a that you are seeing this now for the first time since 1965, 


3 and that you recall having received it back in 1965, somewhere 
4 close to the time involved. 


A When Mr. Mathias handed me this, I very quickly noted 


a wh 


Some sentences in here that I recollected receding a Jong time 


“4 


ago, then I didn't go on and read all of it because he said 
8 it wasn't necassary. I don't remember e-eing it since 1965. 
9} Q But yor san identify that as the year you saw it? What 
10 I am wondering, Mz. Minkler, without going into it too elabo~ 
11 rately, in view of the fact that you have ter tified previously 
12 and you have prepared fox that testimony, whether you might 
13 not have seen this in preparation for that testimony, rather 
14 than at or about the time that it is dated? 
15 A I can't answer that. I don't know. 
16 Q Have you keer. shown at various times some handwritten 
17 notes from Mr. Malone? 
18 A I have certainly been shown lots of handvritten computa~ : a] 
19 tions. No, not to my recollection, any other writeup like 
20 this. ee oh nena 
21 Q Nothing that was actually written out in soript? 
A No. 

MR. McINERNEY: Your Honor, I think that ‘dn view of 


22 
23 
24 the fact that he was not instructed to do it as part of his 
25 


normal dutics, and it was a completely voluntary act on Mr. 


28 
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Malone's part, that. shia is not an ordinary course of business 
record. 

MR. WHEJE: Your Honor, I would, at this time, inte 
psoe an objection to it on the grounds that there is insuffi- 
cient foundation. Mr. Malone's testimony was taken by deposi- 
tion and is avaiicble with respect to this metter. It isn't 
simply a question of whether a man prepared it. 

It is what doas it purport to be, end is it what it 
purports to be,a matter on which this witness is not qualified, 
and the authorization thereof wen. end this is an Siesibeant 4+ 
memorandum. 

JUDGE HINKES: It certainly doesn't appear to be 


qualified as a xacord kept in the ordinary course of business. 


MR. MATHIAS: Your Honor, I would like you to forego 


a rvling cn that espect of it, if we are coming down to this 
consideration, on the grounds that there is quite a hit of law 
in support of the fact that this is a business record, along 
with a numbor of other memozanda that Mr. Malone prepared. 

3 It is true, however, that Mr. Malone has testified 
at great length in his dsgositions as to his normal business 
precadures an@ to this and 2 numbex of other momoranda which 
he prepaxed in cornection with this negotiation, as well as 
te his working habits in connection with any natter, as Mr. 
Minkler has testified,to keep memoranda for his files and to 


rely upon them. 
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There is a great deal of law on the subject, and I 
would prefer to wait and brief it all to you at the same time, 
and I will withdziw my offer at this point ard offer them in 
conbackion with Mr. Malone's testimoay at a later date. 
JUDGE HINKES : Very well. 
By Mr. Mathias: 
Q Mr. Minkler, I hand you Comnission Exhibit 20-A to Q, and 
again I just want “in to familiarize yourself with the hand- 
writing in this dccument. 
A Yes, sir. 
Q Can you identify the handwriting oe this Gocument, six? . 
A Yes, I can. , 
Q Whose handwriting is it? 
A Joseph Malore‘s. ’ 
Q Who prepared the underlying cost studies end the ‘undexr- 
lying tabulations in connection with your various offers to 
A & P and your quotations to A & P? i 
He MR. MCINERNEY: Objection, Your Honor. There has 
bean no testimony that there was 2 cost study. As a matter of 
fact, I think their witness testified that there was no Soeank 
cost study with respect to these matters. 
JUDGE HINKES: You had better ascertaia that from 
the witness. 
By Mr. Mathias: 


Q In the course of prep2ring offers for internal 


» 
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consideration, ard for presentation to A & P, were various 
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cost computations and tabulations made in suzport of these 
considerations? 
A Not in the sense of a formal cost time and motion study, 
but in developing these figures, naturally you develop them 
on the basis of the raw milk cost for each azea, the container 
cost for each iten, the Cains cost per point, and the 
delivery cost per point, and that wes the basic cost figure 
that was used in setting forth the difference between the 
quotation we gava and the cost of the’product. 
Q : So there was constant computation of these elements of 
cost to determine where you stood in the negctiations, is that 
correct, sir? 
A Yes. 
Q Who did thia type of cost coutpataikten Zor you, six? 
A Joe Maione. 
Q And he did all this type of work in connection with the 
A & P negotiations? 
A All of it. 
Q How many years had Bordén been the supplier to A & P in 
1964-19652 

‘MR. WRITE: In the Chicago area? 

MR. MATHIAS: In the Chicago area. Excuse me. 

THE WITINSSS: Let’s see. 1964 or 1965. It went 


back to the early or middle fifties. I can't tell you exactly 


° 
« 


ah 
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wee. years, a long period of time. 

By Mr. Mathiass:. : 

Q: : Mr. Minkler, I hand you Cormission Exhivit 21-A through 
U for identification and esk you to familiarize yourself with 
this document, sir. 

Mr. Minkler, are you familiar with Commission Exhibit 

21-A through U? 

A I have just seen refreshing my memory on it, yes. It is 
another guctation. 

Q What is this document, sir? 

A It is a quotation, another quotation submitted to A & P. 
Q And was this submitted to A & P on or about the date 
.Shown on the various pages revised July 26, 1965? 

aA I am sure it was. 

Q What was the purpose of this revised quotation, six? 

A Again to bring out all the details perteining to areas 
2, 3, 4, 5, and 6, and it is again a sales teol, this last 
scheduie or the last ehect, used in an effort to try to sell 
the customer an the tignneecs of our quotation. 

MR. MCINERNEY: May the record note that the witness 
is referring to 21-U as the last sheet. 
THE WITKESS: That is right. 
By Mr. Mathias: 
Q 21-A ‘through T, XI take it, sir, are the particulars of 


the quotation: you mada to A & P at that time? 


00.400. 


2 
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A That is right. : 
Q And this again did not relate to area No. 1, the Chicago- 
Calumet area, is that right, sir? 
A That is right. 
Q And I take it then, that your earlier offer, the February 
offer, was still in effect for that area? 
A I belive thet ts right. 
JUDGE HINKES: Was this also corzaumicated to A & P? 
THE WIONESS: Yes. : 
JUDGE HINKES: By whom? — 
THE WITNESS: 8yGordon Tarr. 
MR. MATHIAS: I will offer Commission Exhibit 21-A 
through U into evidence. 
MR. MCINERNEY: Wo objection, Your Honor. 
JUDGE HINKES: it is received. 
(Commission Exhibit 21-A through U was received. 
in evidence.) 
By Mr. Mathias: 
Q Mr. Minkler, I hand you Commission Exhibit 23-A through 
I for identification, 24-A through F for identification, 25-A 
26, 27 and 29 for idontification and ask you to familiarize 
yourself with these documents, sir. 
IX wod¥d like to add to that Mist 24-c, which I accidently 
omitted. 


Mr. Minkler, can you identify these varicus documents? 
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th a fo a certain extent, yes. They are a study comparing 

2 {| New York cost of milk with Chicago's. 

3 Q Under what ciccumstance was this study prepared? 

4, a I can’t recall the exact manner in which it came up, but 

5 I will give it to vou broadly. Ira Bartels stated, I believe, |. 
6 to Joe Malone, though it may have been to Gordon Tarr, this 

7 was sometime after he had presumably -~ excuse me, I have to 

8 presume a little ~- icoked over these last gquctations that 


p 


9 you. just shoved me. 


10 Q Theat is Commission Exhibit 21 that wes just handed to 

ti you. 

2 A Right, and the thought was expressed for one reason or 

13 anothér that he would certainly like to see a comparison 

14 between what we had been guoting and what was in effect in New 

15 York City, and I think this was about the last of July or very. 

16 early in August. . 

17 ‘At any rate, Jce Malone wont to New York and spent four 

18 or five days and put ail of this together. 

19 Q And what happened then? 

20 A Then ~- and again I om hazy as to a lot of specific detail), 

21 || but, in effect, this is what happened. : ** 
22 MR. McINERNEY: Excuse me, Mr. Munkler. I didn't 
23 want to interrupt you before, but I think no one with eee to 
24 speculate, 
25 


THE WITNESS: Wait a minute. I can tell you what Ee 
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happened in this respect. Malone went to see Bartels to dis- 
cuss this end explain it to him, and by that time, Bartels 
just took the attitude well, I am not interested in that. Yes,} 
all right, : may have asked for it, but that isn't what I am 
interested in. | 
I am interested in the best price-I can get for a 
private label milx. This is cleariy my recollection. .I can't 
give you specific details as to times or all of the nz 
tion, but that is what it amounted to. : 
By Mr. Mathias: . 
Q Mr. Minkler, you were present, were you not, at the 
delivery of this dccument to Mr. Bartels? 
A It is my recollection that both Malone and I went up the 
and were greatly surprised at his reaction. He didn't want it ’ 
oe more." ue 
BR. McINERNEY: May we know whether the answer is 
that it was celivored or it wasn't? a 
THE WITNESS: It was delivered. It was delivered. 
MR. MATHIAS: I move Commission Bxhibits 23-A th 
I, 24-A through G, 25-A, 26, 27 and 28 bereceived in evidence. 


MR. McINERNEY: Your Honor, may we know Zrom Mr. 


Minkler whether his recollection is that all of these. documenta, 


to which Comaissior. Counsel has just referred, vera actually 
delivered to Mr. Nartels? 
JUDGE HINKES: Can you tell us, Mr. Minkleox? 


| 
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THE WITNESS: I can't tell you. I xnow they were 
taken there, but I don't know how many he kept. 

MR. MATHIAS: Your Honor, if Complaint Counsel may 
interpose for a moment, I believe that I can identify each and 
evéry one of these documents as having -- correction -- with 
the exception of 24-F and G, which I am willing to retract 
from my offer -- each and every one of the documents mentioned 
were recaived from A & P's files in response to a subpoena 
duces tecum. 

MP. MCINERNEY: I believe that is correct, Your 
Honor. We con't know when A & P received them. That is all. 

MR, MATHIAS: The witness has pretty clearly stated 
that he personally, along with Mx. isovhdien delivered them, he 
believed,in August of 1965. I think that is close enough. 

JUDGE HINSKES: Is that correct, Mr. Minkler? 

THE WITNESS: Lete July or early August is the best : 
that I can give you. : | 
. MF. McIN2RNEY: But you are not sure, Mr. Minkler, 
as to whether each of these pieces of paver that are before 

you were delivered, is that correct? 
; ue THB WITNISS: That is correct. 

JUDGE HINKES: Then, what can you tell us? What do 

you mean ‘that you ‘ia not sure whether they ware delivered? 


mz WITN3SS: I just started to say that Mr. Mathias 


has answered that. He sald they came from A & P's files, so 
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they were left. 


JUDGE HINKES: What is your recollection when you 


} went up thexe and saw Bartels? 


THE WITNESS: My xecollection is that he disdained 
all interest in this. 

JUDGE HINKES: Did you make a proffer of those docu- 
ments, all of those documents? | 

THE WITNESS: Of course we did. And I don’t recall 
~ I didn't recall -- that is what I mean. I did not recail 
whether he kept them or not. I wasn't sure. 


JUDGE HINKES: Then as I understand hd this witness 


} states categorically, that. he offered these noua A&P 


THE WITNESS: That is correct. 

MR. McINERNEY: He seeng to be relying in part, Your 
Honor, on Mr. Mathias's statement. that A & P had some of these 
in their files. 

TEBE WITNESS: No, I am relying on the fact that they. 
came from A &'P's files. The inference is claar. A & P dign* 
get it out of thin air. 


Bont ow. 


+0 
” 


MR. MoINRNEYs Your Honor, we might: have gotten 
them in the couree of the investigation. 

JUDGE HINKES: ‘That is right, but I think the docu~- 
ments are admissilts. Make your argument upon the timing as 
you see fit. é 


MR. McINSRNEY: I understand Mr. Mathias has 


ad 
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with the exception of 24-F and G. 

(Commission Zxhibits 23~A through I, 24-A through G 
25-A, 26, 27 and 28, with the exception of 24-F and G, are 
received in evidence.) 

MR. MATHIAS: Possibly this would be a good time to f[- 
take another brie? recess and give the witness another breathe 
and we can line up the next series of documents. 

guDG2 AINKES: All right, we will take another short | 
recess now. 
on (A brief recess was taken.) 
JUDGE HINKES: You may continue, 
By Mr. Mathias: | 
Q Mr. Minkler, I hand you Cormission Exhibit 35-A for iden- 
tification and as): if you can identify the handwriting thereon 
Mr. Minkler. s#%xcuse Tey I will hand you the original. 

A That is Mr. Malone's writing. : 
Q Mr. Hinkler, I hand, you Commission Exhibit 37-A through 

¥ for identification and ask you to familiariza yourself with 
this docuneat, sir. | 

Av -Yes, sir, : 

Q Are you familiar with this document, six? 


AR I am. 
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And what is it, sir? 
It is a quotation made to A & P in the middle of August. 
That is August, 1965, six? 


> 320 FY ® 


Right. And the approach to it was somewhat different 
than any quctaticns made previously. On this occasion, es is 
detailed on 37-A, we set forth the sevings to A & P based on 
the quotes included here if all of their business were changed 
from Borden brand to private label, snd that totaled $400,000. 
Q This would be onthe products that were included in your 
private label quotation? . 
A That is right. They are all listed on the different zone 
sheets included with this. 

JUDGE HIKES: Are these areas 2, 3, 4 and S thes 
areas that were so marked on the previous memos? 

THE WITNESS: Yes, sir. 

goods MUUEES: ut sone of then had on area 6. 

THE WITNESS: Let's see. What was area 6? I would 
have to see that. I am inclined to think that -=- 

JUDGE HINKES: At least the cover sheet was marked 
for area 6, though I am not sure that an area 6 was included _ 
in the tabulations. 3 

SHE WITNESS: There were five areas, ané I would 
have to see -— 
| MR. MATHIAS: Would it help the witness if 3 handed 
him Commission Exhibit 21-A and subparts? 
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1704 THE WITNESS: Areas 2, 3, 4, 5 and 6. I don’t find 
any 6. I don't seem to remember. : 

JUDGE HINKES: it would appear that although the © 
cover sheets of these exhibits talks of the area 6, the tabu- 
lations themselves go from 2 through 5, and it does not incl 
an area oS 3 
THE WITWESS: I think it must be an error. 

JUDGE HONKES: So it is one presert opinion that 
the reference to 6 on the earlier quotations is an error. 

THE WITNESS: Yes, there is nothing supporting it. 

JUDGE HiNKES: And it mentions now of area 1 is the 
Chicago~Calumeat azea? : 

THE WITNESS: That is right. ‘The large area, the ,| 
metropolitan area. | 
By Mr. Mathias: 

Q Was this quotation delivered to A & P, Mr. Minkler? 

A Yes, it was. 

Q I hand you Commi esion Exhibit 36-A through 3-8, Mr. 
Minkler. I would like you to ignore any. handwriting notations 
appearing thereon, but just the printed material, and ask you 
to familiarize yourself with that document, sir. 

A This is the supporting detail, the computations backing 
up these savings to A & P. 

Q So the supporting detail is Comnission Exhibit 36 with 
subparts, and that backs up the detail on Commission Bxhibit 
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37 with subparts, is that correct, sir? 
_A That is right. 
Q Other than handwritzen notations, were the documents 
which comprise Cormission Exhibit 36 with subparts prepared 
by Borden Company? 
A Oh, yes. : 
Q Do you recognize the handwriting on Cons. ssion Exhibit 
36, six? 
A Where is it? 
Q 36-A is dows here. 
A X do not recognize that handwriting, no, sir. 
Q ‘Mr. Minkler, who wou © have prepared the various docu- 
ments, the pages comprising Commission's Exhibits 36 and 37 
with subparts? | 
A This is 36? 
Q Yes, sir. 
A Joseph Malone. . 
Q And this would have been under your dixection and con- 
trol, six? : 
A That is right. ; 

MR. WHITE: Other than the handwriting? 

MR. MATHIAS: Other than handwriting? 

T4B WITIUESS: Oh, yes, thank you. 

MR. MATHIAS: For the record, so there will be no 


, mystexy document, Cx%-36 is fzow A & P's files, and it is 


tw 
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presumed that the handwriting was from some official of 
Respondent A & P. 

By Mr. Mathiass 

Q Mr. Minkler, you have stated that this offer,comprised 
of CX-37 with the underlying materials in Commission Exhibit 
36 for idertification, were delivered to A & P. What was the 
result? What happened after that? 

A Shortly after this, Elmer Schmidt called Gordon Tarr and 
tola shin -~- had him come up and told him that they were going 
to ask as competitive bids. 

Q And what was your reaction to this news, sir? 

A We were greatly dismayed. 

Q Why, six? 

A Becausa we thought with this $410,000 savings toA & P, 
that this pricing project. wee --- 

Q That $a Comaission Exhibit 37, six? 

A ‘Yes. — We thought that would give us the business. 

Q Why did the fact that #4 competitive bids were to be 
requested concer you? 

A It always concerned us bscause we were operating ina 
highly competitive market, there were processors in the market 
chat we knew had the capacity to take care of this business, 


were,in fact, we could well believe, hungry for it and we 


‘ 
4 
J 


were gravely cracerned about the approach that they wight take. 


Xn other words, wa felt that in order to get this wary 
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| us what was in his mind, either now or at the time, that the a 
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said and done by the parties s:cause the operations of the 


| workings of Borden in its deliberations over these negotiations| _ 
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substantial ties of badness they might do scma unrealistic 
bidding. 
Q What do you mean by unrealistic bidding, six? 


ROR mOnY of ce M. Minkler 


MR. NCINERNWEY: Excuse me. i think, Your Honor, at |. 
this point, we are getting close to the heart of the matter, 


end it does seem to me that rather than have the witness tell 
questions ought to be more specifically directed to what was 


witness’ mind with respect to what might have happened are 
really not germane, and I am afraid that we set into axeas 
that wae not only ke irrelevant, but prejudicial. 

MR. MASHIAS: Your Honor, I believe that the intemal} 


are quite material and can. be quite illustrative of not only 


important facts bearing on Borden's actions, but also on the 


= 
Ms a 5 


overall developments between A & P and Borden that followed. 

, MR. McINERSEY: The questiors aren't even dixected 
to what was said andi done within Borden. ‘The aunsticns that 
axe being asked are asking Mr. Minkler to project himself back: 


to 1968 and tell us what his thoughts were at the ting, whether 


or not expressed, — 


JUDGE HINKES: As far as the thoughts of Mr. Minkler 
are concerned, that would have a bearing, since he vas a 
responsible official of Borden, on the motivations behind 
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anything that Bozden did, but I don’t see how that would ieee 
ény connection with A & P unless communicated to A & P in some 
fashion. | 
a M2. MATHIAS: Your Honor, I believe if I am allowed 
to continue with the questioning, we can shov that in 
some fashion these thoughts were commmicated to A &P. 
_ JUDGE HINKES: Very well. You may go on if that is ae 
your intention, but I would expect a connection. Otherwise, 


X think the zuling is fairly obvicus that anything that may 
have gone through the mind of Mr. Minkler, and perhaps insta 
of the attitude that is properly attributable to Borden, is not 
at all attributable to A & P. : : 
HMR. MATHIAS: Would the reporter read the last ques» 
tion to the witness? ‘ : : 
i (The record was read by the reporter az follows: 
“Question: What do you mean by unrealistic bidding, 
air?*) : 
MRe McINERNEY ¢ Your Honor, my “cbjection is nypiexiay 
that kina of question. What does he mean now whien Me describes 
the state of mind he had in 1965? I submit that the "better 
way to get at it would be to ask him what the next se aa was 
and what was said and done, . 
JUDGES HINKES: I am going te allow questioning of 
this witness’ meaning as explaining his notivation, at least . 
incofar es Lt will explain Borden's motivation then, whether or 
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rot it will have any bearing upon A & P remains to be seen. 

By Mr. Mathias:. : 

Q Do you recall the woeskssn, now, Mr. Minkler? 

A What do you mean by unrealistic pricing? Yes. 

Q Just what do you meen by it, six? 

A We were, as i started to explain, concerned about the 
approach that competitors might make. One approach that we 
specially were worried suet was the possibility of a com- 
petitor being so enxious to get this business that they would 
approach it on the basis of quoting price built up on direct : 
costs ante; that is, leaving out all fixed charges on the theor} 


that fiued charges ware already met by their present. business. ® 


on 


, we call that, for wok ofa petter mame, anyhow accountin 


ore 
ee 


In other words, you have your fixed costs all taken care of 
by the volume of business that you pensaatiy have, and here is | 
a nice ohntcs hunk of business up for dzrass, 30 you go in and 
raw milk cost is so mich, the package is so mich, the processin 
is so much end delivery is so much, and there is a chance that 
someone Baane Eee this business on that basis and bid 
extremely eee 

Q Did you exprosa this concern to A & PB, six? 

A Yes, we did, and I ante exactly pinpoint fzon recotiecthe 
how and when it was “done, but it was: done éuring conversations 
pertaining to their asking for additional bids. They told us 


they were going to ask for bids, and right away, Gordon Tarr, 
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because we had discussed this in our office, ‘30inted out that 
they could cet unrealistic prices on this kind of an approach. 
Q Did you have any discussions during this period with Mr. 
Bartels? 
A Yes, I did. I had one discussion with him along the same 
lines, and he said that the only way that they could insure 
getting the best price pasashite was to ask fox competitive 
bids. 
Q Mr. Minkler, X hand you Commission Exhibit 43-A through 
C. First I ask if you can identify the handwriting on Comnis- 
sion Exhibit 43-a? ‘ 
A That is Malone's. 
Q * would like yor to read Commission Exhibit 43-B and C 
for identification for the purpose of refreshing your MOMOLY ¢ 
if you can, as to the circumstances surrounding the meeting 
between you and Mr. Bartels to which you have just referred. 
MR. MCINERNEY: Excuse my, Mr. Minkler. Before you 
do that, I would like to object to this procedure. I think 
that the proper way is to see whether hismamory needs any 
refreshing before any docwnent is shown to'“him. 
JUDGE HINKES: Yes. “s 
MR. MATHIAS: I withdraw the last question. 
By Mr. Mathias: 
Q I hand you now Comnission Exhibit 42-A thzough D for 


identification end ask you to familiarize yourself with that 
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document, sir. 
JUDGE HINKES: 42-A through D. Not E? 
MR. MATHIAS: No, I am not handing him EB at the 
moment, sir. 
By Mr. Mathias: 
Q Are you familiar with this document, s.r? 
& Yes, sir. 
Q What is it, six? 
A It is a calculation of what would haspen to us, to the 
Borden Comeany, Chicago, if we lost the A & P business. 
Whe prepared this docurent, sir? 7 
Joe Malone. 
And was it submitted to you, sir? 
It was indeed. — 


And why was it prepared, six? 


> 2.» oO yO 


As Ihave said before, we were greatly concerned. We 
see increasingly concerned when we were told that A & P was 
asking competitors to bid for their business, and we wanted 
advance knowledge of what would happen to us if ‘we lost the 
ston. : 4 : 
Another eonsttordtion in the development of ee figure 
was to make it vossible for me to submit it to New York so 
that my superiors would know they would be kept abreast of 
éevelopments ,that I wanted them to realize too just how dange. 


ous this situation was. i 
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We could lose a million, almost $700,000 in gross income 
1f this business went away from us. 
Q What would this loss of volute have don: to your opera- 
tions in the Chicago areas? 
MR. McTNERNEY:: X object to that as being entirely 
speculative. : 7 


JUDGS HINKES: Weit a minute. Perhaps we should 
first find out, do these calculations shcw what the loss would 
be in the Chicago area? : 

THE WITNESS: Yes, the first page totale there. 

JUDGE HINKES: Perhaps that is what you are looking 


for, then, Mr. Mathias. 


MR. MATHIAS: I was going beyond that, -‘r. I wante 


Mato Se 


to know what effect this would have on its Chicago operations | 
if they were to lcse this volume of business. 

JUDGE HINKES: I don’t know thet you have establishe 
& sufficient foundation for an answer to a question like that 
through ‘his witness. 
By Mr. Mathias: cs 
Q Was this document prepared for your consideration as the 
chief executive of the Chicago Central District? > 
A. Yes. 


4 


Q . To cuids you in your operation of that business?.~ 


° 
Facet ommend Bo a whem ee hl te ha ncn Rl ABR ALN . neo 


A To guide me and to convey to my superiors the seriousness 
of our situction. 


ao & we Ww 


o oe NN 


‘Does that answer you? 
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Q I note, Mr. Minkler, on Comission Exhibit pa Tat the 
figures appaaring thereon are for the i EO period 
of Borden's year. How many periods were thera from the Borden 
fiscal year? 

A Let's see. It was four ites os that would be 13, 
wouldi't it? This was to keep a uniformity in comparison. We 
kept ours general books on a monthly basis, but we. would ‘tabu- 
late our A & P sales on weekly basis, so four weeks was a 
period. 

Q Is volume important in your business? 

A Tremendously important, of course. 

Q Why is that? | 


A A plant operating at near capacity is obviously going to — 


a ie 


ae 


be far more efficient than one eperating at 50 percent cepaci 


Q. Yes, sir. and the A & P volune,as represented on Ccumis~ 
sion Exhibit 42-A through D, xepresented a substantial portion 


of your volume in the Woods tock plant, is that correct, six? 


A That is right. 

MR. MATHIAS: I offer Commission Exhibits 36, 37 and 
42 with subparts into evidence. . 

MR. WHI%S: Might I ask a clarifying question of 
Counsel? 

JUDGE BINKES: Go ahead. 


MR. WEITZ: Is 36 being offered only for the 
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typewriting on there? 

MR. MATHIAS: It is being offered at this time for 
all but the handwritten notations. 

MR. WHITE: I. see. 

MR. MATHIAS: And also as a correction on the record, 
I am informed tha‘: there are other pagee to Commission Exhibit 
36. I am only of“ering Commission Exhibit 3/-A through 2. 

JUDGE HUNKES: Are there any objections? 

MR. McINERNEY: I take it Mr. Mathias is not offerin 
42-& at this time. 

? MR. MATHIAS: No, 42-A through D. 

M2. SCHAEFER: Could the reporter read back the 
Exhibits that are being offered at this time? = 

JRUGE HINKES: According to my notes,it is 36-A 
through 2-8, 37-A through FP, and 42-A through D. 

MR. MATHIAS: That 1s correct, sir. 

MR. McIMERNEY: We have no objection to Exhibits 
36, with the subpzrts indicated, and 37 with the subparts 
indicated, but Exhibit 42-A is a Cocument not communicated to 
A & P -— am TI correct, Mr. Minkler? : 

THE WITKESS: Absolutely. It was siot submitted to ~ 
A&P, 

MR. MCINERNEY: And I would like toask one or two 
questions with respect to that, if I may. 


JUDGS HINKES: Very well, you may. 
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By Mr. McInerney: 


Q Mr. Minkler, at the time this was prepared, was the Wood-.. 4 
stock plant on ful.l stream? : 


A It was getting close to it, but not on full. 


Q. Had you had any experience in supplying A & P on a reduced} 
Gelivery and private label basis at the time this was prepared? 


Noe 


A 
91 Q and did you anticipate that there would be additional 
savings, or incresse in margin as a result of those two coming 


factors? That is, the full operaison of the Woodstock plant 


and reduction in deliveries and other cost savings? 
13 A €& these” figures, the Woodstock production cost was esti- 
mated and delivery cost was estimated based upon full opera 


15 Q Did you have any experience on which to base the estimate? 


16 A We had lots of experience just based on other operations 


that we had in our district. 


iw} @ ” Se whee it caye in 42-A, the second figure, total gross 


- 
nargin cont:cibution per point, for example, wholesale root 


sales, .0632, is that a figure that is applicable. to A&P 


specifically? f 
A I believe it is. I man, this is based on an analysis 


made in the fifth period of the A & P volune , yes. 
Q Do you know whether that Sioure is higher or lower o- ia 


thet the san as total gtoss profit margin? 


A Is it the sane as total gross profit margin? You mean 
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including all the other business that we had? What are you 
saying? 3 
Q No, I am asking whether that six cents znd three mills 
and a fraction is a figure that is roughly a gross profit 
figure? 

A It is roughly a gross profit figure. It is a matter of © 
the cost of milk, subtracted from your averace selling price, 
end you reduce it by thesa other cost figures. 

Q And you gay that is the figure that you would have prof- 
ited on sales to 2%. & P specifically? , 
A I can’+ answer that. You are getting tco technical for 
me. I don’t really know. 

Q Was it possible to make any cost study ct all with respe 
to specific experience with A & P as opposed to your other 
customers at this time? 

% We didn't. Ye estimated as best we could. 

Q But you didn't have any practical experience in supplying 
them from your Wocdstock plant, the private label milk and 
reduced deli.veri.es? 

A No, we did not. 

Q So it would not inte been possible, would it? 

A No, it would not have been possible. We didn't have 
private label. 


MR. McINERNEY: Your Honor, I éon't think in addi 


1 : 
¢ 


O=.@ bh} a w & toe 


oe 


N 
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tothe failure of this being communicated to 2% & P, I don't 
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think that.there is any indication here that this is a 
study with respect: toA&P. I think it has a number of 
infirmities, and t just wanted to point that out. Maybe these 
go to the weight of the document -—<- 

. JUDGE HINKES: I am fr<id that is about all we can 
say. 

MR. MCINERNEY: But it does seem to me that since 
it is not possible to examine Mr. Minkler with respect to this 
to determine exactly what was done ~- because I take it this 
was in Mr. Malone's proviace, was it not, Mr. Minklex? 

THE WITKESS: Yes, it was. 

MR. McIXERNBY: So he would be the only one who 
would actually knew how he arrived at these figures? 

THE WITNESS: I believe so. 

MR. McINERNEY: I don't mean to be hypertechnical.— 
I simply want to roint out that this is a document not com- 
municated to us,as to which we are unable to examine the 
authoxéty. 

MR. MASTHETAS: Your Honor, I think all of Mr. 
McInerney ''s objections go to the weight. “his document was 


prepared fox this witness’ consideration, and he acted upon 


this document. He had many years of experience, both dealing ' 
with A & P and otters. I don't think the objection goes to 
the admissibility at all. ts 
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JUDGE HINKES: No the document is admissible. — 
Whether or not it has any impact upon Respondent A & P, how- 
ever, is another question, and if it hasn't keen comnunicated 
to A& P, it is going to be difficult, as I see it, to fasten 
A & P with any responsibility for the data contained in it. 

THE WITKESS: It certainly wasn't submitted to A & P. 
It was for intemal use. | 

: JUDGE HINKES: In any event, then 37-A through F 

is received, 36-A through 2-8 is received, and 42-A through D 
is received. 

(Commisgion's Exhibits 37-2 through F, 36-A through 
2-8 and 42-a throvgh D are received.) 

. 4. WHITE: I understand with respect to 36-A thro 

2-8, that it is received except for the handwriting on it. 

JUDGE HIKES: Yes, that does not include aay of the 
handwritten portions. 
By Mr. Mathias: 
Q Mr. Minkler, you have testified concerning the notice 
from A & P of the decision to seek competitive bids and of 
your meeting with Mr. Bartels. What was the next event in 
the course of your dealings with A & P? 
Af believe the next event was that Elmer Schmidt called 
Gordon Tarr -- I can't give you the exact date. It certainly 


was after the middle of August, very close to the middle of 


August -- and said Gordon, I want you to come up here right 


oon OD WH B® WY N 


oe 
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away, and when Gordon went to the A & P office, he encountered 


a gentleman who was pretty distraught. 

This is what Gordon Tarr reported to me, that Elmer 
Schnidt told him that he was texribly shocked, that they had 
received quotetions which made ours appear -- now I am not 
going to give you the exact words. I don't know the exact 
words, but it meant that it made ours appear rediculous, and 
he just couldn't understand that. | 

He waid, ccnsidering the fact that Sorden had been a 
supplier of A & P for many years, and that the relationship 
had always been very friendly and cooperative, and that they 
had fully expected when they asked us to quote on private 1 ) 
that they would yet a‘sound price from us, but it didn't 
cieeia that way. 

We have prices that are much better, from the standpoint 
of what they yield for us in savings,than your last aetetied 
in which you detailed our savings at $410,000. ; a 
Q Was there any indication of how much below your offer — 
the competitive offer was? 

A Mo, there was not, but Gordon Tarr, struggling of coursé 
ané trying to think of what he might do to salvage it and get 
Schmidt in a better frame of mind, said something to the effec 
that, all right, maybe we have overlooked something here. It 
is conceivable that we might furthe” anticipate a reduction in 
in-store promotional activities, that Lf we ware to elimisate 
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the prectice of putting up display material and rearranging 


224 


product in cases and things of that nature, which we lumped 


together and called in-store service, if we were to eliminate 


that, maybe we could increase this $410,000 figure by $50,000, 


and whereupon, Elner Schmidt told him that that wouldn't begin 
to cover ths difference between our quotation and the com- 
petitive offers that he had. 
a Did you later attend a meeting yourself with Mr. Schmidt 
and Mr. Tarr? 

A Yes, I did. 

Q And did Mr. Tarr ask Mr. Schmidt to repeat these remarks 
to you? 

A Oh, yes. 

Q And did he do so? 

A He did. He did. 

Q What happened after Mr. Tarr came back and reported this 
meeting to you? What did your group do then? | 

A We got on the phone with New York, is what we did next. 

Q And what was the result of that discussion? 

A TI can't: detall that exactly for you, but we were certainl 
reporting,Just the way I have tried to describe to you, what : 
had happened ari that we still felt that we could go back the 
if we did it quickly. Elmer Schmict at least didn't say I 
don't want to cee you again. Gordon left it that, well now, 


just hold your horses a bit. I want to get back to our office 


we had had over a period of time, that we could still talk 
ther if we had - anything important to say. 

a Was there any indication by Mr. Schmidt as to how many 
competitive offer or offers that he had? 

A All E know in that it was plural. He didn't say a bidder 
or an offer. He said quotations, plural. 

Q Following your discussion with the New York office, what 
steps Cid you take to retain the A & P business? 

A This bacame not a aaisec of logic in many respects. rt 
was a matter of struggling to try to guess again what might 
have been put in there by a competitor. I must tell you that - 
it was just Laxgely B cli guess. We had the $410,000 figure 


16 in, we were clearly told that an additional $50,000 wouldn't 


17 | begin to cover the difference, a facts that we had 


18 || to consider. . va 


~, 


19 tn addition-to that, we had had this figure of one ai 


gix hundred some thousand dollars that it would cost us if we 
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and see ay associates, and I again can't give you the exact | 
detailing of this, but at any rate, Gordon came back and we 
felt that there was a pousibility based pon the relationship 


lost the business. We had to weigh that, and at some point, 


this $410,000 figure, and you could ask me all night how I 
arrived at that, and I wouldn't be able to tell you except 


I said that it seemed to me that we had to consider doubling 
that we were just determined that we had to save this volume 
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for this brand-new plant that we were just bringing on strean. 

We were really desperate and by that time, we were pretty 
weil convinced that the approach by the competitor had been 
on an anyhew accounting basis, they were going to cet it and 
corcect their problem later on, we rationalized, so I again 
got New York on the phone end got their clearance if I thought 
this was all that ooula be done to go ahead. 

I was told, save the business, and so Gordon Tarr - I 
had Gordon make an appointment again wich Elmer Schmidt, and 
we went up there and this is when Gorden asked Schmidt to 
again relate, to go back over what he had said to Gordon about 
our $410,000 quotation. : 2 

MR, McINERNEY: Zxcuse me,I hadn't wanted to inter-° 
rupt the witness’ story tenes but two things: I take it 
that this last testimony, Mr. Minkler, is the same meeting -— 

MR. MATHIAS: Excuse m@, Your Sener, I object to 


Mr. McInerney interupting my interrogation of this witness. 


If he has an objection to make, let him make it. ~~ ~ 


MR. McINERNEY: Yeas, I will make it. I would move 
to strike that part of the witness’ answer that starts, we 
ware pretty well convinced that other people were offering or 
mexing an offer on the basis of seahew accounting,or words te 
that effect -- I don't have the verbatim in my notes -- since 
there has been no testimony that that was the subject of a 
gereniention from the Borden Company to A é& P, other than the 
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| | Previous testimony with respect that somebody might coma in with 
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2 | a bid based on anyhow accounting. But I don’t believe that -- 
3 | I think what the witness was doing on this occasion was again 
4 reciting the operations of the “int of the Borden Company 


5 |] people. : 
| JUDGE HINKES: Yes. The witness has testified that . 
| at one point A & P was told that steve maght come in and niet 
1 look their fixed cost and give a very low price. The witness 
Ihas further said that he thought others had done so oo he was 
| told by A & P that Sead had some very ui bids. But that has - 
| not been, at least so far, sienna by Borden to A & ?. 
| MR. MATHIAS: Your onor, there was the past 
| communication to A & P by the witness that competitors could 
be expected to come in with a bid wane on anyhow accounting, - 
! but I would like to ask one additional question. 
| By Mr. Mathias: — 
Q At this meating that you are now shammaton with Mr. Schmid 
| at which you and Mx. Tarr met with Mr. Schmidt, did you mention 
| the dubject of anyhow accounting at that meting, Mr. Hinkler? 
A I don't recollect that f did. 
Q bid you make an alternate offer to Mr. Schmidt at this 
| time? Did you offer the $820,000 savings? 
lA 86: did. 


° 


1Q and what aid you mention to Mr. Schmidt as. the basis 


fl upon which this offer was made? 


* 
ae or 
$ 


a 
aged: 
a 


ee 


| done. 
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MR. MCINERNEY: Excuse me, Your Honor. I think we 


are again at a point where it is inappropriate to lead the 


witness. I think the question ought to be what was said end 


‘ 
s 


Yes. If this is critical, by all 


What aid you say to Mr. Schmidt one you wate this 1 new 


offer? 


t said, Elmar, wo simply cannot lose this business. Now 
I don’t know what approach anyone else had made, but you have 


made it clear to Gordon Tarr and to me that there is a very . 


I substantial difference between our quotations and the quotati as 
that ital got. fraa someone na and sinca you covered this 


with eonten we have done a tremendous anount of discussing of 


this situation. We have get to hold this business. I am 
prepared today to tell you that we will double the savings 
figures that we submitted to you on the 13th. That will. be 


$820,900. 
* 


| Q pid you say euthinn else to Mr. Scheidt at this particu 

l time concerning the basis of your offer? 

| A It is my xacollection that the only thing I said was that 
| wa had no way of knowing really what had been offered to him, 

| but we were doing this on the basis of meeting competition. 

| This ie what we heped we were doing. 


‘ 
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j@ And dia you make = inition to hin ot how you had arrived 


t don't eecakt that I did. 
MR. MATHIAS: Your Honor, at page 206 of the — 
of the cpeet tie of December te 1971, the witness —— 

MR. McINERNBY + Excuse ahd : ema sorry, Mr. Mathias, 
but I am going to object to any deburtotien of the witness 
prior testimony in the presence of the witness. 

JUDGE HINKES: Is it your cbject to refresh the 
witness's recollection of events? ; 
MR. MATHIAS: Yes, Your Honor. I was going to have : 
him read the testimony first to see if it refreshed his memory. 
‘MR. McINERNEY: May we have a conference out of the 
presence of the witness? 


JUDGE HINKES: Very weil, 


Mr. Minkler, would you be good enough to step outside 


| the room for Sunt a noment? ein 

THE WITNESS: Yos indeed. 

(The Witness withdrew from the courtroon.) 

MR. MATHIAS: On isin 206 of the aensestes of the 
| deposition testimony, Mr. Minkler was asked specifically, ie, 
| “pid you inform Mr. Schmidt that this bid was based én an any~ 
| how accounting?” In his answer he stated, "I used the term 
| anyhow accounting, yes." 3 Le a o 
Now, he has stated that, and at the moment that he has ; 

& 


Ps 
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| exhausted his memory of what he has stated at that particular 

| meeting. He hed a further memory back tvo years ago when this 

| deposition was taken and I believe that I should be alloved to 
refresh his memory ok tke point and make my offer if he cannot | - 
be refreshed of the original transcript page. i 

: MR. MOXNREMEY s Your Honor, in order to cnekilin. 

my otis to this you would have to be aware that this , 
testimony that Mr. Mathias has just referred to is entirely 

| misleading in that it does not refer to the particular meeting 

| he is now testifying to. As he said previously, he used the 
words ne accounting” in talking to Mr. Schmidt on a prior 

| occasion. There had never been --- 

KR. MATHIAS 3 No. Mr. Bartels. to 

MR. NcINERNEY # I am not aware of anyplace in which 

he said that ho sccm him that this particular submission was 


a 


on the pasts of anyhow accounting, and what Mr. Mathias . has os 


anyhow oonenhina®. - He aia not testi fy that he used it with. 


respect to the particular submission of the Borden Company 


| 
| read to you is an answer that simply says, "I used the term 
} 


| that that was based on anyhow accounting, and t submit this was 

| a critical issue as to which the witness may be mislead if he 

is allowed to have his testimony guided by’ itr. Mathias as in 

] this fashion. 7 

| MR. MATHIAS: I would refer back to 203 «t saaee te 
show that we wors referring at this et oe 


4 : es ° 


| 
| 
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| September whun he delivered the new bid. The figure had 


doubled the $410,000 figure. There was no such figure even in 


his mind at the time that he approached Mr. Bartels, and the 


discussion, although here -- here we are talking on page 204, 


! “t gave him this figure and his response is, ‘Well now daa ore 


talking. Now you are in the ball park.*° 

JUDGE HINKES: lata seems clear to me, Mr. McInerney, : : 
that that is tha cliaieittnatalins that is being referred to there. 
They are talking about $820, 000. a 

MR. MOINESNEY s a Your Honor. The answer was 
perhaps not responsive to ene question. The guestion was, "Did 
you inform Mr. Schmidt this bid was based on anyhow accounting? 
The only answer was, “I used the term anyhow accounting’, but 
he did not testify that he used it in reference to this bid. 

JUDGE HINKES: You may make the argument, but I think 
the, argurent is for your brief and, frankly, I don't buy it. 

ae <i e 


a MR. McINERNEY : I think it may coms too late, Your 


Honor, if he is confronted with sowathing that looks like he : 
7 XY me ba - 


| testified proviously. Tae. ta ¢ 


JUDGE HMMIKES: In fact that may make it important © 


| that he answer new, because if there is any doubt, perhaps he 


| will clarify it right here and now, and perhaps he will testify 


| that he was wenn to anyhow encounting in reference to 


| another event ot not to his Schmidt offer of $820,000. 


MR. McTNERMEY: bef S staple ask, in antes te Me Wet 
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as fairly as possi.» [> chat -- I would like to read seaees whole © 
(ranseript in order to find out where this started. 
| MR. WHITE: It starts on page 200. 
‘Your Honor, could I say something? 
‘JUDGE HINKES: Yes. 4 

-. MR. WHITE. ‘Pirst,. as far as refreshing his recol~ . 
lection, z have no objection to that, but I think we ought to 
start on page 200 where he starts his testimony reganting this 
meeting with Mr. Schmidt. I think part of the confusion arises 
here because of the way that the evidence is dave loped. Re is 
asked what he said. He is never allowed to piaie at the 
beututins of the conference, and just recite what everybody 
said, and it has made it very difficult for the witness to 


recall because he never gets into explaining the entire thing, 


But I suggest if he is going to be shown a passage, he should 


be shown the surrounding passages which lead up te it. 

MR. MATHIAS: I atarted at least on Pinta I have 
no ‘tieunben, to going back to 200. sae me 
| MR. WHITE: I think that is where it starts. If 
you are going to try to vatvesh his recollection in.- tetrinte 


to him I think we ought to submit to him what information there 


é 
*.. 


MR. MATHIAS: I had just gone back briefly --- bias 
MR. WHITE: _ 7 wasn’t meaning this as a criticism. 
I would just 1iké to have it done. 


‘ 4 
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MR. McINERNEY: I think actually, just at a quick 


? 


glance, 200 to 209 gets the surrounding testimony in. 

‘JUDGE HINKES: Well there are two ways in which this 
can be done. The witness may be asked whether he recalls on ng 
jeisslctiin about anyhow accounting when he met with Mr. Schmidt. 

| This is a leading question and it is perfectly permissible 
once you haves exhausted a witness recollection. On the other 
hand, a witness can be ietiien the deposition in which this term 
was used and which possibly it is argued was at that conver- 
sation with Schmidt, the conversation in which $820,000 was i: 
mentioned, — 

Either one of those two approaches is entirely a setlist 
at this point. The probative value of the. answer, of course, 
is diminished bacause of this prompting that coennet will have 
to engage in, hut that Goos not make it Samliekuaticbe; 

MR. McINERNEY: Your Honor, later on in this same 
transcript he testified that he did poe abvies bh 6? that tate 
bid was not cost Justified and 1 ‘think in fairness to him again 

‘}] that page might: be shown to him at the sane tina. ‘oat 
| MR. MATHIAS: Your Honor, egain this is the same as 
your prior ruling. It is cxzoss-oxamination. . ) 

JUDGE BINKES: That is right. This is Mr. Mathias’ . 
case in chief. You may attack it as you please in your cross~ 

] ¢xamination and in your defense, but I don't think it is 


| at all proper for you to dictate how Mr. Mathias presants his; |. 


t 
ow 
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1 licase or to ask me to dictate to him. I don't think that is 
permissible. 
MR. MCINERNEY: Your Honor, I think it is fairer to 


the witness to give him what his eative contin was. 


JUDGE HINKES: The witness will have that opportunity 


when you cross-examine. You are not here aust, to be silent. 


j 
| 
MR. MoINGRNEY nope nob, but Your Honor sees ny 
/ 


2 
3 
4 
5 
6 
7 
B 


point. rf you are refreshing the witness recollection from one 
transcript, if there is some clarifying part of the transcript 
that might also help his recollection ~- and I can dig that 
out for you in 15 seconds, and it is only a page -— I think 
‘that that would be a much fairer way to give him that at the 
sana time. 

JUDGE BINKES : Possibly so, but I doen't think I pene . 
subject Complaiat Counsel" & case to interruption. This is 
something you will have to gontand with. % ig, £rne in any 
case. The witness on AA Re Re onnmwatieve his former 
testimony. It would have been much batter had that come at 
|| the gama tine he made his former Sees but it isn't 
heppentad and wa are not going to change our rules here for 
this. 

BR. MoINERNBY : I belicve Your Honor that there is 
precedent for saying that when pact of a deposition is used — 
that the tims to bring out any clarifying parts is at that time 

| ané not at som Jater staga of the proceeding, and that is why 


° . 
i oe 5 . te 


| 
| 
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I was pressing. that particular point. 


JUDGE HINKES: I won't argue that point with you 


because I am not in a position to say that there is authority 


to the contrary or to correct your statement that there is 
authority for your proposition, but in any event it is my ruling 
that we shall not interrupt Complaint Comisel*e case to offer 
additional evidence which would correct or modify anything said 
by the shotemnt in response to cummtaiet Counsel's question. 


That will be done if it is necetsary, or if it is desirable 


upon cross-examination, or in your case in chief when you 


present your defense. 

MR. McINSRNEY: All right, sir. 

JUDGE HINKES: Would scuebody call the witness back, 
please? 

(Witness raentered the courtrcom.) 

By Mr. Mathias: 
Q Mr. Minkler, I would like you s read pages 200 through 
209 of the rene I an handing you. The list of corrections 
do not appear to be ap! vended, but Iwill wee those for you $00. 
A Just through: 209? 


Q Yes. 


A I have raad it. 


Q Rone he reading of this iransoxipt vefresh your memory 


as to any further diccussions you had with Mr. Schmidt at this 


meeting which ycu and Mr. Tarr attendad? cy : 


; 
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MR. McINERNEY: May we have the date of the meeting 
that the question re“ers to? : 


JUDGE HINKES: Yes. Lat‘'s have that clearly 


identified. 


By Mr. Mathias: : ) . : 
Q Do you recall the approximate date of that meeting, sir? 


A Well, the approximate date, eres I don't know the exact 
date. a , 

MR. McINERNEY: There were several meetings and owe 
I would like Laentified clearly is which meeting Mr. Mathias 
is referring to. 

MR. MATHIAS: I am referring to the meeting, Mr. 
Minkler, in whica you submitted for the first time the $820,000 
figure to Mr. Schmidt. Do you recall the approximate date, | 
if not the ‘exact date of that meeting? 

THE WITNESS: I can give you an approximate date, 
yes. TI tenets it was after this submission of August 13, solr 
know it was quite soon -- I Nathewe it was quite soon after 
that that we went over with the $820 ,000 figure. 

MR. MATHIAS: So it would have been late August or 
early Septenben, 1965? 

THE WITNESS: Oh, XY think it was still in August. 

By Mr. Mathias: ee ) 


Q Now, dove the reading of this section of the transcript: 


oo 


* 


refresh your memory as tq any other conversation between you” 


: * 
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and Mr. Schmidt on that occasion? 

| A Well I thought I had just got through saying practically 

| the same thing as here. I hadn't gotten as far yet as to say 
that we were told to go back and spread this total’ $820,000 to 
the individual items, but I was stopped before we got there. 
Q At this point of the nagethattons the yaee ee figure 
was:‘not spread to the various Leena? 
A \ No, no. We hadn't gone that far at all. I was getting 
over there with an overall amount, certainly hoping that z 
would get some indications as to whether or not ve were still 
being cc: sidered, could still be considered, o 
Q And what did this overall amount sepresent? 


‘ Savings to A & P, $820,000. i 


A 
Q And what was that based upon from Borden's point of view? 
A 


As I thought I sald, it was pretty much pure gamble. It 
was based upon, "Here's a $410,000 figure. We had talked over 
the anyhow accounting thing that a competitor might employ, 
and that entered into it but -— Ck aes : 
°Q Did yeu mention this term to Mr. Schmidt? 

MR. MSINERNEY: May we idantify the tine scien 

MR. MATHIAS: Wa are tulking about the seme meting, 
‘Your Honor. I don’t think there is any question as to that. 

MR. McINERW3Y: I don't think it was cloar from the 
question, Your Honor, when, 


JUDGZ HINKES: So the witness uiderstands, we are. 


f 7 coe 
\4 hy . Pee ; 


i. 
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only now talking = the inet at which the $820,000 


figure was broached Sor the first time to A & P. It was at 
that meeting with Mr. Schmidt that we are now concerned. 

THE WITNESS: I understand, : 

JUDGE HINKES: ‘ow then, did you raise the seis ’ 
then of competitors pricing? 

THE WITNESS: I am sure I aia, yes. 

JUDGE HINKES: . How? 

THE WITNESS: In a sere we. I don't know how I 
can say how. ft know that I was s trying to still appear. 
logical from our itentncint. Iwas ina way halZ enbarrassed 
not to be able to know what kind of a bid they might have, but 
obviously you couldn't ask, and you couldn't have gotten an 
; answer if you did, so -<- 

By Mr. elas \ 
Q Well, in the course of this senmuasdien did you at any 
time mention the phrase, “anyhow accounting" to Mr. Schnidt 


- 


in this discussion? 


- 


he Aa i _ 
A I am sure that this phrase was mentioned sometime, but I 


don't know aude it was mentioned at this particular time. 
Q You have no coer recollection of that. 
hho tk : | 

RR. MATHTAS: Your Honoz, I move that pages 200 
through 205 of tho deposition transcript be racoived in . : 
evidenca as correated as CX 260 with appropriate subparts. 


45 Der 


oc nf vues OhOOUGlePlCUWw 


23 


sie ute : A ee SU S Stie * s ¢ . if &L “| 
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MR. McINERNEY: Your Honor, I object very vigorously 


to that. Tf don't see how there has been any basis iaid for tha 


whatsoever. Indeed, Iam now familiar with any other proceed~ 


ing at which parts of a Ceposition hzve even been offered in 


evidence in this manner. 


MR. MATEIAS: Your Honor, Rule 32 of the vederal Rules 
of Civil Procedure allow for the introduetion of parts of : 
these deposi tions in these hereniatanonls 

MR. McZNERNEY : While the witness is on the stand? | 
r don't think so. 

JUDGE HINKES: Our rules are a little more specific 
and I direct your attention to 3.33 dealing with depositions, 
subparagraph (£) 2, “Subject to appropriate rulings on such 
objections to the questions and answers as were noted at the 
time the deposition waz taken or as may be valid when it is 
offered, a deposition ‘taken to prasetve zeal evidence or any 


part thereof may he used or offercd in evidence" » and so on. 


_ And it goes on to allow the reception in evidence under such 


circumstances, “In exeaptional circumstances as to. “ee it 
desirable in the intexast of justica and with dua twcucd to the 
importaenca of pres jenting the “ee of witnesses orally in 
open hearing to allow tua gia ‘te be used.” 

MR. Ma INERNEY: Your Honor, I think that that 
indicates that it is not to be used when the witness is present 
ia open court and testifying orally in an open heating, and I 


a 


@ me tf «wt i? 
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t | am not aware of any other proceeding at which this has ever 
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2 | been done where the witness was on the stand. Of course if 

3 | the witness is not present it is not necessary to offer the 

4 || whole Gupeet ston at once. You may offer parts of it, but 

5 | lwhere the witness has testified to the best of his recollection 

6 |] what happened and has testified cst it does seem to ES 

7 |j that this is an attempt to aad in through: the back Goor some- 

“ | thing that coulén't possibly come out any om way 

) sues HINKES : ‘rt ‘aon't agree with you. If this 

10 || witness were not available to be present today the testimony i 

W ‘at the deposition would certainly be acceptable, and I think i 

12 || you would agree. The fact that he is here is the only thing 

13 that changes that picture. 

14 | Now thon, although he is here he cannot remember. As 

15 || tax as we are concerned his Anne pene is not available in 

16 this seals He does not remember. He does not deny. He 

17 does not remember. And under those circumstances his tag tinny 
19 |] should be receiveable in the interest of justica. and falx ply | 
19 ‘because that represents obviously a period of better xen yun 
20 brance on the part of this witness. 

21 MR. McINERNEY: But, Your Honor, my objection also 


goes to the fact that the testimony being offered is not 


| offered. In other words, I read the testimony that is being 


22 

23 || probative with respect to the matter for which it is being 

24 

gs || Offexed as giving Mr. Mathies no help whatever for the purpose 


ea 
ce 


\ a « : 3 
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i for which he is offering ‘it. 
" JUDGE HINKES: ‘That is a matter of argurent. But it 


,is admissible. Objection overruled. 260 A through J -- I° 
| guess it would be. Is that correct? a - 


. 
eee eres og SEN 8 a ee 


MR. MATHIAS: let mea double check that, Your henteis: 
} The corrections ware alienate included in our earlier exhibit 

] 80 that should be onerect, sir. They would not have to attend 
wine. 0G RS ae 


6 enu & @& > w & 


MR. MoINERNEY : Your Honor, I don't mean to reargue 


this, I simply want to note that the rule to which Your Honor 


* eat 
° 


| refers I don't see any ground for accepting neem of a deposi tior 


ot 
at 


on the basis that the witness doesn’t rerenbor nn 


oo 
At) 


JUDGE BINKES: The very first santos: speaks of the 


ost 
ps 


deposition or any part thereof, ont I believe that that 
15 language applies to the rest of the paragraph. If don't think 
there would be much point in repeating this phrase several 
| times for each of the penetrates : a i. 
MR. NGINERNEY + x am m sorry, Your Honor. . meant {to 
| mae — -— and iff didn't make it clear I apologize - -- that it does 
| not say that the deposition or any part thereof may be 
| accepted in evidence when the witness is on the stand and does . 
| net combos. © think thet she testimony wes fairly clear and 
| the best that you can say for it is that he doesn’t remember 
} now. ; 


"ZX won't argue this point at any length at the moment —~ © 
$ ae 


i ee a Sg . ci ae bre We onsen pea * tt z 
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JUDGE HINKES: an as b onan before, Mr. teins 


2 | | what re are saying in effect ‘is that if the witness presents 
3] himself and doesn't renenber, we can't use the deposition, but 
4 || 4% he doesn’t show up, then we can use his deposition. : that is 
5 | even worse than not renenbering. : : 
6 | MR. MoINERIBY : Your Honor, < am oaying that when the 
7 | vitness shows up and testifies ‘to the best of his ability as to 
8 j what happened, then that is the quoting that ought to be 
ry | accepted in this wemhe and that you can’t have it both ways. 
10 | You can't use the daposi tion testimony ana the live testinonyy 
if you don’t like the live satiny paren to the deposition 
| testimony. oes : , 2 
JUDGE HINKES: I understand what you are saying. : Z 


14 | am not buying it and I think I have explained it adequately on - 
| the record. As far as this witness is concerned if he had 


15 

16 || denied that expression of “anyhow accounting" ° that would be a 

v7 different story. Then you would have a denial as against an 

18 | admission, and sae Mathias would be an a position of trying t bed 

19 | impeach his own witness, but he now says he just Joesn't a 

20 ‘ienenbes, and that is a little di fforent animal hare, and under 
23 || those circunstances his seabeine statement taken at the 


deposition should be received in evidence as the best evidence 
of what occurred at the ‘time, and that to me is a \ clear 


Vv) f 
ouennden for the use of susiparagraph¥ of section 3. 33 Za) ot, 


| 


our Rules. a8 : : eee wae 


~- 
é 
; 
q 

° 
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pia we get the staal ratst Bed for that? 


MR. MATHIAS: A through J, Your Honor. That was 


; 


JUDGE HINKES: Very good. 


266 A through J is — being the etsition pages 
| 1200 through 209. 


(Commission Exhibit 26@A through J | 
was marked for identification and 


ee 


=? 
= = mena ea ar te “nee net manent Aon ott tar tater tennant onan <aeneny etnies ene pnts: 


received into evidence.) 


ee 
eo . 


MR. McINERNEY : May I remind Your Honor -- and I 


apologize. I won't keep at “his -- but I would like to remind 


ont 
eth 


oi 
Ld 


you that I had offered to bring in a portion of the deposition _ 


which is inconsistent with the purpose for which this is being 


13 
14 ‘offered and which I think would cover Your Ronor's point with 
15 jj Tespect to a denial, i 
JUDGE HINKES: You will have that opportunity and \ 


again if I wes wrong the motion to strike is always available, 
and I will be glad to entartain “kt upen a proper shoving. 

| By Mr. Mathias: oe at 3 

HQ Now, Mr. Kinkler, was anything stated at this meeting then 


concerning the spread of this $820,000 to the product line? 


A | Yes. ; . 
Q What was said in this regard, six? 
A Go back and spread it and let ms see it. This sounds 


very interesting.  _.. ae eS 


*. pA SO iis, Sat 
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Q And what did you do at this point, Mr. Minkler? 


2a We went back ‘:0 the office and immediately went to vork 
Il spreading it to various items and the various areas. 


JUDGE KINKES: This might be an appropriate time 


3 

4 

5] for a break. . 

6 | MR. MATHIAS: Yes, I think it might be, sir. We 

7 |] have been trying to line up our final exhibits for today, and 

6 || I think we are sufficiently along with the witness so that we 

will be able to have made meaningful progress by seven, and 

| possibly we could start at ten o'clock in the morning to give : 
us all a few minutes extra rest. 5, 

JUDGE HINKES: Well, in any aii “i will take ‘ 


short break at this time and we will expect to break off for 


to xesume tomorrow then. 
16 (Brief recoss taken.) / 
17 | JUDGE HINKESs On the record. 
16 You may continue, Mr. Mathias. 7 
io || By Mr. Mathias: ~*~ eae ie ae 
; 20 HQ I hand you Commission Exhibit 56 A through X and ask you 
21 |] to familiarize yourself with this Cocument, sir. 


Yea, Mr. Mathias, I recognize it. 
Are. you faniliar with this document? os 


I om. 


ee . 


| 
{ 
I 
1% the day at around 7:00 0 "clock, end we will talk ebout the time 
| 
} 
| 


o +> © p 


What is it, six? © ia AG le ee ae ae su _ 
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A It is a spread of the $820,000 to various items, including 
| glass gallons. 
te) Was this quotation tendered to A & P? ae 
[A Gordon Tarr and I either on the Lith or 15th went up to 
1A & P with this jnteneing to give it to Elmer Schmidt and he 
| was not there. nis wi fe was onneney a baby and he was homs. 
| So we gave the bid to his assistant. His name is fall, Robert 
| Hall. Bob Hall, I think. We gave it to him, and He said that 
he would see to it that Mx. Schmidt got the figures promptly. 
Now the glass gallons was a oi teen in ouinis quotation, 


was it not, sir?, 


“first mantioned the $820 ,000, we reasoned that we could put 
part of this spread part of this to glass galicas. They had 


at some time or other said that they thought the glass ought 


| We thought when we went back after that meeting where. we. 


to be private labeled too, and we had some discussions about 
that because it wasn't very apparent how a glass. jug could be : 
made to convey a different ished. All you had to work =e wan 
a omall plug tab that went in: the ‘top of the glass nnetie 
which you would " change {rc Borden's to A & P or Ann Page, 
‘eshiene new wanted. ; ; : 
So in putting this detail together we decided that well, 
| we would put pert of it “. the glass containers and that is the 
| way we gave it to this ir. Schmidt, and Mr. Schmidt very : 
|.shortly called Gordon Tarr and said this glass thing won't do. 
é °. | 
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J at all. You put a cover in here now, he says, I can‘t compare 


2 ll your detailing to detailing I have from other bids because 
| glass gallons were not covered in the other bids. 

| Q Mr. Minkler, you used the date of your original moeting | 
| with Mr. Hall as the 14th or 15th? 7 

JA Or ‘16th, I don't know when, __ 

1Q For ela-i fication purposes this was in September of '65? 


aa 


| A Ch, 78. 


oe eh ee = et agen et 


MR. MATHIAS: I move Commission Exhibit 56 A through 
x into evidence. - - 2 

JUDGS HINKES: Is there objection? 

MR. MCINERNEY No, Your Honor. 


JUDG2 HINKES: It is received. 


(Commission Exhibit 56 A through xX, 
previously marked for identification, 


was received in evidences.) 


By Mr. Mathias:. 


ee 
- 


Q Now, what occurred after you. received word ‘fui Mx. Schmidt at, 
that the glass gallens were not acceptable? : 
A We immediately took them out of the picture and spread 
the $820, 000 to the other items. 


| Q This is the items that you int been previously scauiguabis 


with A & P on? 
That is right. ee : 


A 
}o X hend you now Commission Exhibit 62 A oe Z and ask’: 
| ieee . » 


* 
ea 
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jyou to familiarize yourself with this document, sir. 


» 


FA Yes, I recognize it. 


~ 


| Q What is this document, sir? 
[A $$$This is the final quotation with the A & P savings spread 
to the private lable items and to the various areas. 


Q Now, how was this final quotation tendered to A & P, six? 


| 
| 
HA Gordon Tarr and I arranged to meet Elmer Schmidt out in 
| 


his home village Libertyville. His wife had presented him with 

a new youngster and he was staying home for a few days, and ve 

made a date to meet him at a vPw Hall, I guess he was on ottiin 

in it, anyhow he had a key to i, We met there. We were the ' 

| only ones there. . 

1Q = And what occurred at this meeting, sir? 

A I told him, apologized first for having put the glass 
galions in the picture, but I told him that we had a mistaken 
impression thet he might like that, and we are perfectly 
satisfied to take them out and that now the $880,000 had been 
‘spread to the seme items as in iinet previous quotation and I gav 
this to him. He looked it over and said, "Well, this 
certainly looks like that is the way it should be," and he 

| saidSthis is fine. I am very pleased. I will recommend -to my 

| superiors that we proceed on this basis, and I am very happy 

| that I can do that.® 

| Q And what did you say to him on this nines Mr. Minkler? 

A ‘Well, I thanked him for being patient with us, but t said, 


« ‘ 
: “. + « 


7 
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| "einer, there is cite something here that x wien you to 
| very definitely understand." I said, “ak price is given to 
I you by us on the feeling and belief that we are meeting a 
| competitive bid. We know of no other way to justify tis, | You 
: | ne to accept it on ane besis. You must make that clear to 
| your superiors and to your legal people. 1 don't know what may 
| come of this in the future, but I want you to understand this 
we are going to say always that we felt we were meeting eo 
| competitive offer that you had received fron someone else." : : 
| And he said to int ‘words to the effect, “Ralph, you ane tend 
qt to worry. I read you loud and clear. p | understand what you 
| are iain My superiors an@ our legal dapartment will under- 
j stand it." And he says, "dust don't worry about it”. a 


Now, Mr. Minkler, at that tize that you made this statemant 


to Mr. Schmidt did you ask him to save the competitive offers? 


important that you save the quotations that you had from 


i Gh, <= id. &£ ~cpubaeaiatied did. I said st is tremendously 


| competitors. They will conceivably be eutinnenty inportant 
Sometsne in the futura, and he says, "they will be saved.” 
Q Mr. Hinklor in connaction with your earlier testimony you 
mentioned the amount of $860,000, whereas previous ly ali of 

} your mentions had been to savincs of $820,000. Would you 

| ‘euplain any sppaxent inconsistency here, sir? 

| A I don't know that I can offhand. z think that it is the 

| way the volume worked out. 


} 


Owe 


,Testimony Gf Ralph:M; Minkler © 9" 1745 - 


$11Q ‘The Commission Exhibit 62 B is a sumsary sheet which 


2 | does contain the figure? 


3] A 882. There is some explanation for pennies and I am tryiag 


* +¥ ‘ 


dite contisas 3 sees 
} | Q Is it possible that this accounted hue the fact that gone 
6 | of the offer in some of these areas was still based upon prior 
7 4 ras costs and there had been | soma peeecorann in raw costs?. 
a i wouldn't think 80, but that wight be it: I think : 
9 |] would have to study this a answex your question. I just pietad 
10 |} don't recollect offhand why that large difference. developed. - 
19 }Q ‘You have no present recollection of the reason for this , 
12 difference, is that correct, sir? : o 
13° Da - No, I have not. It must show up in these Pipeereanee ee some- 
14 | Place, but I can't pick it up that quick. we must add — 
‘etee too that occurs to me,in this sain last ashe there 
 cottainiy was discussion about their cooperation with us in 
the matter of pre-ordering and modi fied delivery, and doing 
“every Ging that they could through thoir stores to help us 
reduce the cost in serving their stores. This was covered at 
the same Stee in a general way, and Schmidt was being, welt 
very understanding, and said that he with Tarr, they vould * 
work closely together on this, and that they would do everyth! 
they could. a 
Q Refexring to cx 62 x, and following in which hare: axe som 


i. 


ees iavolving the formula price for res Soom 2 
: . ee ae 


- 
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notice that down at ime Siieae portion of the page there is a 


| 
} 
| 


| eshoutattes of the cost of the 3.4 percent finished product. 
| Was that to be the butterfat content of the A & P labeled 


product? . ete 


i 


| A Y6s. 

| Q And I think you have previous ly stated that this was the 
same butterfat content to which you standardized your own 

| Product? eo vet 
A That is correct. ., 
Q Was there ever any discussion between A & P and Borden that 
would indicate that they dasired anything other than your 
normal formula or composition for milk and other dairy products 
A oe that I am ware of. . ; os 

Q And did you subsequently begin to serve A & P under the 
terms contained in Commission Exhibit 62 A and other subparts? 

A Yos, wo did. : | 

Q And in the course of that supply were the products which 

you supplied to A & P under private label any éifferent in : 

physical and chemical composition than these sema products put 
out by your company in this same area undax your “a label? 

ay They were note : , 

Q°: Now, you chia that there were various changes ‘es ‘aia 
delivery that were a portion of the final offar to A & P and 

which I note sre a portion of Commission Exhibit 62 beginning 


with 62 P. Wes Borden able to effect any change in the nusber 


“i 
* 
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1} of delivery days within the City of Chicago and suburbs? 
21a Mo. 


4 Q So the union contract svill required a six-day delivery? 


4 Ja That is right, 
| Q Were these union contracts ‘negotiated individually by each 
| dairy in Chicago or were they done as a grow by all of the 
| dairies? 
; la As a group. 
| Q And were the negotiations over such contracts public in 


nature? 


co oN © WH & w& MN 


= 


a 


aos cena anaerontpe 
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174 8 MR. MCLSRNEY: I object. 

I -doa't understand the question. 

TRE WITNESS I don't know what -- 

‘JUDGE HINKES: ‘The witness _Joesn't seem to under- 
stand. 


By My. Mathias 


=~ 


- 


Q ; At the time of various neyotiations between orden and 
the othe; anizvies and the various mite Se unions tn the 


pee see area, did these negotiations. appear in the local nevs- 


papers? 


fect ees ee . : 
° ° : tei : 1 

See 2: . | 
ie is ’ . i ee 


A Yes; to same extent. ‘eet they were in the ‘newspapers. 


MR. McINERNEY: Is the question whether these 
— took place in public, Mr. Hathias? 
MR. MATHIAS: The question has bean ‘asked and i, 
answered, Your Honor. | 
If Mr. MeInexney wishes -~ 


SUDGE HINKES: Do you wish to -have Gon question and 


a 


iswer xye~ read? 
AR. MCXHERNEY: Well, 1 am just act sure whet has 
been said. I think the witness said that Gee ws sone refer 
ence to then in the paper as to whette or not they vere public; 
and it does scea to me thet the two are different. 


SUDGS HINKES: They may very well be different, 


but those were Mr. Mathias's words. 


Si eee a ree oe 


MR, MCINGRNEY: I thought Lt would be a ease idea. t 


bd 


ee ee eee 
> © Bw = Oo 
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: | "* aga 
aan this point. ee ne be Be 1 749 
Q Mr. Higtder, first of all, let's establish when aid: 
service heute under the toms of this arrangement? | 
a oy think it was close te November ist. ie had ‘ get 
in cartons and get set. It took a Littie while, I think, te 
was around Hovenbe the ist, the first week iin Novenber. 
Q that would be ta 1965, sir? , ae 
A “gat would a ‘ 1965. ne ‘ “4 Mates CAE TR Te Ee ay 
Q Now, at the tine that this arrangoaent was in effect 
and when you began to deiiver private label milk — dairy 
products to the ASP Stores, hot were these dolteries handled? 
Were there epectal: eadie fe the @slivery 9 of the A&P peednget 
A No; but : want td add aoe Shine. 

When it cones to detailing how we worked vith ASP on 
this private label you would be sneinetihine wane PORE if you 
get the detail of ‘at fron someone other thes MC. 

After this bia | was accepted, — Chiiengo operation. took 
over this whele affair. I began Being some cther things. this 
had tied me oan for many weeks and Joe or > Joe Malone 
stayed in the picture with Joe Gose, and Gordon faxc and | 
Joe Malone working on the details ard the inplenentation of 
this whole sess: much more than X from here on. 


aes MATITAS ¢ i | move Comui.ssion Exhibits 62-A 


‘through £-2into evidence, sir. 


iit Te PON 


° E adhe & She Aaobhbea aS he wWeasneue ¢ st _ i 2 = 


' 3 
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r 1750 songs Runs: Is iain ine bec 
TD ae MR. ‘NoINERNEY: “Wo objection. | 
4 ' JUDGE HINKES: 62-A through Z-2 is suninets 
4 


(The documents referred to, heretofore marked 


| 
a 
Sil” tor ddentifiation comission's Exhibits 62-A through 
= 6 2 wers received in evidence.) 

7 By ur. Mathias: : ae a oe 

8 Q Mr. ate. 7 hace you Comission Exhibit S4-A and 3 

b | for ‘ddentification and ask ™ to faniliarize yourselé with 

10 fl this document. ay : : Ena : oe a 

11 A Well, this is he a cd, ‘iitiaiias, by Jos 

12] natoney, | ing 
- 43| Q ide eee this doounent before, mr. Minkler? ro. 

4A Oh, I believe I have but I don't recollect it specifi- 

15} cally. I would Seine to study it. 


16} Q Mr. Minkler, z also hand you Commission Exhibit 55-a 
through E, which is two naira tan pages and a three-page 
18 typewritten transcription thereof Pp ‘and ask you to read this 
| document to see if it refreshos your memory ‘aa to the ciscum- 
20 stances. ; sammie 54~A and B. : 
. McINERNEY: Tho witness is being asked to xead- 
this for what purpose? : 


22 | 
23 | MR. MATHIAS: {To determine if it refreshes his 
24 | menory conceraing the preparation and meaning of Comnteaton 
pa 


‘ ioc ee 


} Exhibit il and B. 


fs 
ae. 


© ecu, @ BR &®» Ww WN 
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ass 
wn 


s. 3 


- -a-- 
a 


if i & 


oe of: Baie a Searipaite 18) 4957 ase 
MR. McINERNEY : His present tostinony is that he 
doesn’t recall that. | 
ts that daa you are 2 enying? 
MR. Mommas  Yes.. 


MR. MoINERNEY : Ig: that 4s clear on the record, then 


mee " 
‘= 


£ don't have any objection. — on, Bl, aie fae ‘ 
UDG UINKES: that was my ‘understanding. 

rE WITNESS: Well, we are backing up here. : 
mean, we have gone by this already, haven't we? ae 

“MR. MA MATHIAS: “what is correct. We are rect in the- 
course of the cpanrannicatl 
By Mr. Mathias: aoe 
Q Are you familiar, fixat of all, with the handwriting on: 
Commission Exhibit S5-A ant B? 


A = is Joe Malone's. 


sf 


ae 


Q now, does the reading of ‘this memorandua refresh your 


menory as to the preparation « and eantng of Comission Exhibit 


SAA and B? 


A Well, not particularly, but ; obvionsly | this ig o— a 


aetailing of the 9882, 000 that we were giving up and it was : 


a saving to hp. nue*e $8500 a Week ~e 
MR. MATUTAS: The witness is referring to comis- 
ion Exhibit 54-Be 

MR. HoTNERNEY I an sorry, Mr. Nathies:  : pa 


see that figure on 54-B. + iasa*t Neneer thet the wtenete is 


a ‘ ; + 
: xe 


+, *% . 


eae uta a cs 
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doing except reading from a dcounent that a says. he has not 
seen before. 
‘ MR. MATHIAS 3 No} a aia not say he had not seen 
it before. He saia he recalied ‘seeing ie. 
7 MR, MeINERNEY: He testifiod earlier that he hadn't 
seen \ any of ‘these handwritten perene mcorenda befers, 
JUDGE HINKES: = let's ask the witness ws be 

wore, | sake hak Bhs 

““" MATHIAS} All sight. & te) ms ee 

: TUE aMNESS: 3 Now, what is the qoestion? 

MR. MATHIAS : I was questioning you concerning | 
CX-54-A ana. x don't, know what Mr. NeTnernsy is questioning | 
you about: sur 

MR. McINERNEY: If you would Like, I will be happy 
to clarify it. si on 
‘I believe you have before you, Mr.- Hirklex, Con- 
mission Exhibit for identification c5-A and z believe you 
identified that as tte. Malone*s ite. Le 
THE WITNESS: I did. er 
MR. MoTNERNEY : Bave you seen that before? —_—a 
THE WITWESS: No. so 
MR. McINERNEY: Now, ee did you get: the eight~ 
hundred~- thousand~dollar one to which -- 
MR. MATHIAS: Your Honor, zx object to br. ‘Mamnecney 


talking over my examinatiba of this witness. ©. =. - 


ee ee 


bo oN Ow kh ws he 


= =<: © = ea —- = =— «ff =e 
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First of all, sie hin -msve interjected an Ren 6 ak 
elenient into this. I have not «questioned the witness at all 
concerning the alone memorandum -~ that is Commission Exhibit 
55 <<. aga’ for the identification of the niniinet dine thereon, 


and my thee quetions have all bean directed at nen 


‘ . 5 


Exhibit 54-A and B, ihe al es 


UR. -NOINERNEY: Well, that. was precisely my objection 


s 


You or that there was something in that: exhibit that the 
witness was testifying to when he ment ttoned the $800, 000 figure 
and i believe that he was simpling jodie ‘from: SS-A, et cotera 


when he wiithonan this: ‘figure ant it is not on S4~A or B. ! 


Co 


Youcan correct me if I am wrorig. : 


THE WITHESS : I guess you are cight. 
No; I. read that wrong. 

That is $8490. 27 pex week. 

.X told you I would ‘have to study this. 


tj 


MR. MCINERNEY: I think Ne, Mathias incorrectly 


: 


sumarized your testimony when he sa ta you were sickle te 


54-A or B when you gave that other sSaishiniu 


MR. MATHIAS: Your Honor, it is ‘all very signi 


tive and I don" t believe that ve are siiiches anywhere. 


I do ‘think that the witness has also stated that - 


it ‘the memorandun does not refresh his — en S4-a 


and B; is that correct, ‘six? 
TUR WITNESS: That is ie . ts be oe 


< : _- 
ee ‘ ee : ‘ ee é 
¢ i pes ‘ . sos « 
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-. MATHIAS: That ends my questions concerning the 


or here. ee ‘ . 


JUDGE HINKES: Listed well. 

MR. MATHIAS: Your Honor, we are at the point stiene 
we will be getting into a aifferent area of questioning with 
Mr. Minkler and 1 think a much shorter area. I think that this 
wounn be an avpropriate time to end for the aay rf we start 
probing any other area, we can't make enough progress by 
seven o'clock to justity it. 

suncr USNKES: oft the reodrd. 

(Discussion off the nine’: 

JUDGE HINKES: Back on the xecord. : | 

. By agreement babu obeneeiic it a been prnet 
to have Mr. Mathias turn over steatenante given him by the 
witness, Mr. Minkler, to Mr. McInerney. 

MR. MATHIAS : No, — not to Mr. mvtnsiiee Your”. 
Honor: “4 ; . | 
as This is 2 aiieuimntin interview report. 

Excuse me. | | : 


We neem already turned over our ante report 


which was a transcript of ‘some testinony given in an investi- 


gational hearing in Chicago. We aia tucn that over to Mr. 
McInerney prior to the Seenatehann in this matter ; 


JUDGE BINKES: ‘Then I nisunderstood. att CR 


r assumed Seon’ what Mr. inarnay it that you hed 
J. an wee <<% . 
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" Minkler; that is correct. | eae, one | 
| 

. Winkler, We aia go Soto this in soma detail ans Mr. Rale- 
wicz's witnesses at that tine testified with zospect to he | 
manner of taking ‘statements euch as the statement of Hr. : ! 


inkle: and perhaps the easiest way to do this vould be we 


i) 
Pe ‘ 
Ty 


cin ce: hg : _. ase. i 
i : 3 ‘ “y 7 5 5 ; 
i statements fron Me. Minkler and that 1s vhat Mr. MoInerney : 
27] wants. | ; 
af me. wR. MATHIAS ¢ Yes: he wants it, six. ‘ 
4} | at the Deposition hearing in Decenber of 1971, : 
3 ts some. 100 pages of the transcript were spent in deterniniag 
6 | vhetter or not a certain interview ees obtained by Mr. 
7Y dadententi-ni witness, lige , 
8 | en HINKES: ‘Well, let's not Gall that atatenents. 
| that ts where you went off the doep end. 7 
10 a MR. MATHIAS: An interview report. . 
" | | ‘JUDGE HINKES: A statenent of a witness is a: state- 
12 | ment of a witness, and Mir. Hcrnerney. is” entitled to it. ' 
13 i Whether he is entiticd to it vtuhe now or when you have 
14 | finished your case in chief is another question, but we are : 
18 not going to worry about that at the moment. : ‘ 
16 You are telitig 1 me you have no statenents of Mr. 
17 Minkler -- < C ve 
18 | ‘ MR. “MATHIAS: Bf Line no verbatim statement of Hz. 
| 3 
20 JUDGE HINKES + ‘all right, Me, MoInerney. | 
a1 ; MR. MoTNERNEY. : Your Honor at the deposition - of 


« 


? 
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us to cite you to the peneneaion + pages or to make a xerox | 
of the transcript pages with respect to that. But there are 


three basic grounds on which we questioned the statenent: 


One was the testimony of Mr. Palewicz's witness at page 


34 of the transcript, included the followings 


I asked him how his Riots reports got typed up from 
his datervtay: notes which he ad testified he pry aftex he 
had _— in typed forn, and the question was how does the 


document get typed? Do oad dictate from sone notes or bow 


_ 


does that get done? ag ok a wget S ae ; ae 


and he eaid, usually auction the course of av interview 
I do take handweitten notes and daually ny soars is to oem 
these to the party I aro interviewing sO that ony sietinatdhlaan 
can be made. 3 : 

Now I will came back three ox four tines on the sane 


question. I may ask the same genet four or Aire aigferent 


ways to get what the actual facts ax are because sometimes & man 


_may be a little afraid;he may he: a . Ltere bit nervous, or “he 


me. tell me something that a may later want to correct, and 
I anh, and you want to make certain that your — is i 
accurate; is that correct? 
‘and Mr. ‘Palewiez's witness answered, wot, yes. 
Well, Mr. smith, or whatever it -is, review my. notes. 
Do you see anything there that is not accurate? ‘Unquote. 
And he waa, "M0; that spaiaeh be fine. * Then _ 


4 8 a ee eee ae 


_ @ 


o oN SR Bw am we 


a Testimony of Ralph M, Minkler 
I would take it. — ee Meu ee ta 


Now, whether or pot I followed this exact procedure 


at thin time I cannot recall at this particular time. 


Now, Your Honor, that was ‘the general practice. 

He later indicated that he could not be sure he fol- 
lowed it at this particular time. . He also indicated ata 
tater stage that ‘there were an this particular interview 
report of Mr. ‘Minkier some ‘verbatim quotes | in weonbicien marks 
reflecting a statement of oe witness, at least in part. And 
we asked that the entire interview report be turned over to us 
on several bases. One is that we have had problems here today 
“en respect to the witness’ s recollection and whether it is 
as clear now as it was closer tothe wrigame and I think since 
we cannot possibly ourselves peooniaaek his statement on the 
basis of nites against Taylor, we should ‘be able to get the 
production of that even though it be work product of opppsing 
counsel. : : 
oiicete to the extent that the statement one 
contain nine prea etaree material ~- and, of course, I have no 
way of knowing whether it does or not until I tan look at it - 
t believe that we are entitled to it. - : ties 

: And, thirdly, to the extent that it is a substan~ 
tially verbatim statement of the witness, we nettere that we 
are entitled to it on that basis, as well. ae 
‘whe first two bases would not require ~ review by 


” 


ae 


on 2D a hw Ne 


was nothing to indicate that the witness had seen it. 


s , ¢ @& 
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} Your Honor of the interview report, however denominated -= I 


will use that terminology just on the basis of what Your Honor 
has said to Mr, Mathias. With respect to the third aspect of 
it, we believe that the better rection would be that this be 
turned’ over to us directly on the basis of the usual procedure 
in making these statements and, incidentally, I am advised 
that more recently this is the procedure that - Federal Trade 
Commission attorneys use with respect to. every witness. 
In other words, they actually atteapt to make them 
verbatim statements to the extent ouethens 
Wow, on all nae bases, without telaboring the. 

point, Your Honor, we think that we are entitled to this inter- 
view report either at this time or at the ceaclusion of Hr. 
Minkler’ 3 testimony tomorrow. But it would save ‘time if we 
could get it ‘over this evening and work with it. 

ue JUDGE HINES: I igsved an order inwhich you made 
a nied for sahuetiod reports and denied that request. It 


was my conclusion that these verortes were not statemonts of 
the witness. ‘They were statements of the attorney. There 
It may 
be that the general practice of investigators at the Coumis~_ 
sion is to read the document to the witness to make sure that 
the witness agrees to it, but that does ‘not prove that this 


document was: 50° cond. 


“MR. MATITAS: Your Honor, I hate to interrupt you, | 


oo tM 82 Ak ow ON 
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| but I vould Like a point out this particular interview report 
« was not cas de cee reviewed by you. It was withheld, as we 


noted in our subniasion to you, on the grourds that it had 
_— the subject of very lengthy discussion at the depesition 
heariiigs and had been ruled upon by sudge — as not being 


I either verbatim nor substantially read. oe bom 


— HINKES: Yes; I understand that. 

+ MASHIASs Oh, as long as ei understand. 

‘gover HINKES: I was merely saying that I had ex- 
pressed ay ‘potint of wiew with respect to these interview xe- 
ports and I see no reason for deperting fron that rule, plus 
the additional fact. that in this paxtioular instance the matt cx 
has been ruled upon, ‘but that, of course, doesn't say that you 
may not raise the issue once ats with me at this juncture i 
of the case, end I think that you are entitled to raise that 
issue ang you are entitled to have me look at the document 
for my ruling on that ee matter. | 

I only mentioned the earlier onter of mine to 
make you realize what my point of view is with respect to these 
interview — — I am a not going to re my mind on that 
score. 


If the interview report says my standards as I 


- have enunciated them in that order, you will be entitled to 
them. Otherwise, you will note a re ee he we ait 


pa ¥ MR. MGINEPNEY: Your Honor, I would like to pata, 


t 
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§ | out that in your iets order with respect to other inter~ 
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10 
11 
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16 
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18 


| 
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| 
| 
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view reports you seemed to rely on statements in the ian’ 
that the attorney-investigator had put dato the report which, 
in effect, would oteies people weehtie it that the interview 
report was not Jenck's Act statement. . 

JUDGE HINKES: Let me correct you. 

That is not what I relied upon. It is not on the 
interviewer's statement that I rely. It ware the absence of 
positive indications that the witness did, as a matter of 
fact, read the docunent. In other words, haa the interviewer 
said nothing, my euling would be the Same. 


I want that document in some fashon te show thet 


the witness read it and adopted it or have the witness so say, | 


if necessary, but that latter approach has not been approved 
by the Supreme Court because ‘you get involved in a question of 
‘qpetibtlity with the witness, himself, then. 

MR. McINERNEY: Your Honor, I think that you relied: 
in part on scsuch matters as "no guctation marks appear”. 
That is a quotation from your order. 

With respect to the Minklex Snteceiead: amuetie 
quotation mar]:s do appear. | 

7 I think this is comething different from what you 
had before but:, in addition to that, I do think that the. 
Sentinony of Mx. Palewicz" 8 witnesses as to his usual practice 


should be given sone consideration with eg ia to this, and. 
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| the mere fact that it does not say _aftimmatively that it was 
| shown to the witness and he adopted it as a gubstantially 

| verbatin statanent, a respectfully sulzatt does not dispose of 
| the matter. t don't want to re-argte that, of course. 


ocea “JUDGE INKS» Tet me see the docunent. 
. MATHIAS I would Like to note that Mr. 
Palewicz, in n questioning on the record | under oath, stated 
categorically that he did not follow the procedures that hx. 
McInerney is referring to in this instance. ; 
I will turn the statencnt over to you. 
MR. MCINEANEY s z afforded Me. Palevics the 
courtesy of not putting ‘ham under cath. Rs sala at the time 
I didn't think at wold make any aigfucence uabhiee he stated 
it under oath or note ie 
MR. MATHIAS: I apologize about the oath. 1 Was 
in error, then. | ne 7 
JUDGE HINKES: Let me, first of all, quote the 
language dis quotation marks. : | - | 
Ficst, "Going gets rough." 
This is an expression Mendieicsegnd used by My. Hinkler 
Next, "Shook up." 
Again, ‘apparently an expression by Mr. Plinkler. 


Again, "That is all";the next word ic wad then 


the words, "that is pa from $400,000 to mane 000." 


Then this quotations 


f. 


ee 2 @ -- as 2-9 es @& ‘ i 
: 


‘gs j 15 
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eg oe _ SWhere is a compatitive bid here which if we 
2} don't meet we are out." : 
37 Then a quote, | think: you are aii I think you 
: 


are right ‘on thin bene: * 3: ee - ke 


Ralph, you haven't a thing to verry about. z understand yon, 
are meeting a competitive price, Just don't worry about it." 


The statemont of Miniclers . 


| 
3 , Then a quotation once agaé. 2, "Get it feiaas gallon 
6 | ee out of there and give me ee on the #800, agi yield | 
7 | and don't introduce any other itens not in the + original 
8 | quote." 
9 | | Then there is a ‘passage referring to a conversation 
10 | between Minkler and Schmidt. “Minkler is quoted: : : 
i | “te are ex trenely conscious of the Legal oe? 
12 | in a situation Like this. We ara meeting a conpetitive price 
13 1 in your possession. Our position is that we have’ wet a 
14 | competitive price." . a8 : : 
18 | Schmidt is quoted: os oe 
16 | "I get one message. I read a lowd and clear. 
| 
| 


“we are not fe to efficient handing of 


And Schmidt's statements , 
"That pats you on the beam. * 
Row, those quotations which are ) found tn a doou- 


| | ment consiting of nine sing l@-arneee typeuets pben pages axe bat foal 


16 a 
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very, very mall ‘proportion of the total document. In every 


instance, it prefaced with Minkler said oz Schmidt said or 
‘care -- I think they mean maybe "Carr said". I don't, know. | 
eo 20 he docunent, itself, is olewty the product of the 
attoriiey who is reciting what happened in a@ conversation. 
Again, there is nothing in this report to show that 
the witness saw it or read it and at the end thereof = is 


a ys 


the statement: 


ea 


"No part of thi report has bean shovn or read to 


ono 8 © & th © 


git sia ig Laces tine anres saccharine “onan lpg <n 


tihorennt end informant has not E approved or adopted sane in 


whole or in part.* 2 


on 
wel 


Under these cnt ny es with respect 


13 to interview reports are controlling and this is not a gocunen 
14} to which you would be entitled, Mee McInerney, for cross= 


15 ji. examination purposes dnasmach as ee use would be to impeach 
16 : the wictacuaig wt to atiack his credibility ard to show contradic~’ 
17 tions, and he =o be confronted with a statement . azde by 
18 : Mr. piaewiow witness ané asked to oxplaix its contradiatton 
18 with whet he, hinself, may have testified as to what Mr. 
: 20 || Minkler testified, a most urifair vicovedexe: - : 
| 21 LS MR. MOTMERMES Your Honor, I sult that it is 
22 far more unfaix to a respondent to ke faced with a charge 
23 eight years after the event on the basis of tostimony that 
24 i] must be hasy es to recollection when there is in existence a 
25 || document much aloser to the time ct issue. x am'not sure ail “i 
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what the date of that report is. o ae 
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JUDGE HINKES: It‘s Mr. Palewicz's document. Ques~ 
ian bes it is not Mr. Minkler's. That is the whole issue 
here. This is not Mr. Minkler's. He has not seen it. He has 
not adopted it. Tt may be all wrong as far as Mr. Minkler is 
concerened. But for him to try to justify a discrepancy be- 
tween this ey and Mr. Palewica's witness and his own : 
testimony, that, to me, is unfair. I Gon't care how old this 
case iss. 2 sud een oo ae “ ~ . ue : 

MR. McTNERNEY : Mz. Palevicz has testified that 
oe though he didn't follow his usual procedure of showing tt 
to the witness in this case that ‘he did aial to - it as 
scooake as possible. oe ee haley 

_gODGE HINKES: Of course; of course. - 

Every interviewer will try to make an accutate xe- 
port but you cannot confront the witness and have him explain 
discrepancies. | Ha oe eo 

MR. MoTNERNEY : Your Honor, X also cannot xecon- 
struct saa state of mind at tho time and that is why wo asked : 
for it on the basis of the exception to the work product rule — 
of Hickman against Taylor. 

: JUDGE HINKES: Ho; your request 1s deated. ; 

That 1s thé ouly statetent you have novi is that 

correct, Mc. Mathias? a , 


aw 


MR. MATHIAS: That is the only one that Mr. 38 4: = 
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McInerney docsa't already have. _ 1765 

there was a deposition - 9 transcripts not 
deposition -- an investigational hearing transcript, and that 
was turned over to Mr. Motnerney prior to the depositicn in 
Decentier of 1972. si«;s Ce 

JUDGE HINKES: ‘Very well, i 

We will resume, then, tomorrow at nine-thirty, 

(Whereupon, oe ness p.m, the hearing recessed, 


to reconvene at 9:30 aM, Wednesday, June 13, 1973. ? 
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for the FPegeral Trade Commission. 
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_ SUDGE HINKES: On the record. . - 

. “There has been a request by Mr. ihisnes ts dun 
interview report which was the subject of some discussion 
last night and which was prepared, apparentiy,. by Mr. 
Palewicz of the Commission following an interview with Mr 
Minkler of Borden who was the witness on the stand at the 
time. Mr. Mcinerney requested inspection of that Cees 


contending that it was a statement of a witness and that he 


would be entitled to examine that document. and 1 use it, per 


haps, in cross~examination of the witness. 
I denied the request, holding ‘that it was not a 


otatement of the witness, but a statement of the interview, 


a consonant with an order I ‘had issued earlier with respec 


to such interview ‘reports, it was not available to opposing — 
Gounsel as a s Jenck!s Act statement. 

. MoInerney now Loa requested that. this partion 
Yar document be kept as a dies inthis proceeding, whether — : 


| he As entitied to eee it and to use tt, so that a reviewing 


body will be able to consider the ruling that i made in oom 
nection with denying him the use of that document. 

; ge has been agreed that the document will be 
marked as a Commission exitibity 1t will sot be offered in 
evidence; and it will be rejected by me as a document which | 


‘de not appropriate to be used as evidence in this proceeding. 


BS 8 Meeet FEE Gola eee macsee Yorn D om 
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Furthermore, although it wild therenpoa be pat into the re- 
jected file, it wiLl not be treated as an ordinary rejected 
exhibit vhich is available to all counsel. It will be marked 
ene and confidential, amd it wil not be available to any- 
one except the reviewing body, ‘thet is to say, myself as well 
as any appellate teibunhi and complaint counsel. It will not 
be revealed, unless my ruling is overturned, to anyone else. 

_ Does that express your understanding adequately? 

MR. MCINERNEY : bi ae Your BO.20% » ‘Thank you. 

a believe Your Honor eer identified the 
document yesterday. Go 

rold Like to mention that at a previous session 
withIudge Shroup we understood that it was dated October 1 
1967. t just wanted to put that in the record. 

HR. MATHIAS: Your Honor, maybe I could put a - 
brief -- I will have to identify it. I'can make a brief 
identification for the ‘record and see if that satisfies , 

“Let's first mark it, i ee 
- MR. MATHIAS ¢ me for identification Commission 
. exhibit ‘161-A through I, -=_ 


} JUDGE HINKES: Is that 261? : 
ry MR. MATHIAS: 261. Ew7use me.’ Slam, wet 
25 | — 261-a tvigh Jy comaattog of tm tntrvin 


Po. 


®t 


S$ oon 29 w mh &w Ww 


Ne ee cee ee A A A A AAA 
> 3 : 


“Rejected file. rt will be sealed, and marked seoret and con- 


—— at 
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report of an interview conducted on 10/27/67, of Ralph Re. 
Minkler, in the presence of seem H. Groves, attorney. 
Forden Legal Depextuent, and B. Blair White, attorney, law 
firm of Sidley and Austin, Chicago, r1linois, period. 

‘ The interview report was conducted at the offices 
of the Borden company on 221 North LaSalle Street, Chicago, 
Illinois. — a 

' the date of the ‘preparation of the Anberyiew 
yepart is indicated at the ond ag being 11/6/67. 
JUDGE HINKES Thank you. 
That ropart will be ebienet, will be ‘put ‘ne the 


fidentiel, avaiable only on the terns I have stated before. 
(The document referred to was marked os *; 
. Commission's Exhibit: 261-A through I for iden~ ae 
tification, and rejected.) Aa 
MR. MATHIAS: Off the record. = — 
(Discussion off the reoard.) oye ae i | 
ae. JObGR 'INKES: Yess put it in an envelope, ‘sient at 
and mack it and then ave it to the reporter. 
. MATHIAS: We call Mr. Minkler. 
sien Sai meceinietin we ws please. 
You may be seated. Baas os * 
E gust simind’ you you are still under onth. 


wnt sant ek 


13 


14 
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PALER, HINKLER resumed tho stand and coutities 


further as , follows: 


DIRECT EXAMINATION (continued) 
By ur. Mathias: ; 


‘a 


Q Now, Hr. Mankler, you sinnnhs in effect, yesterday that 


. on or about November lst, 1965, that Borden began to supply 


AGP private label milk ard dairy products, under the terms of 


‘the quotation which you designated as the final quotatéon to 


A&P. fae Bee : ae : wt, 
: Now, when nate sales Beis, which plant or plants of es 

the Borden Company supplied the private label products? 

A privat te label preducts were put up at the Woodstock 

plant. That's the only plece that orivate label was pro- 

cessed. : 

Q This is private label Nye ° isn't er 

A Oh, yeSe..- 

+: At that ein’ was | Borden in the Chisago axes producing 

private label milk and detryproducts for any other store or. 3 

chain? : 

A ‘They were not. 

Q Now, under the distribution systen that you described 

yesterday, I take it that these products were delivered to 

your various distribution points and delivered from ‘there to 

various of the A&P chicago unite? 

A That is right. te a ae Pa x or ) ‘ 


© ow aw mh Ww = 


oN @ BUR wD SN = S 


onde 
i) 


. Gk. 


fae) eR al kh eee tals aTats 1a Oe es Ee 
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Q And would these deliveries be made to the A&P stores on 


=: 


We will strike that question. a : t 
Were you still selling at this time Borden label miik 


ond dairy products to these same A&P stores? © 


A Yes; we were. 


Q Do you reoallthe approxinate ‘senieaiitiaias of the conten 


label to the ASP Label at the beginning of this agreement, a 


ieee As Oe 
. . : : . a my 


A ‘ Bo. hia msec “Ss : 
Q Where the Borgen label and the A&P label were being 


delivered to the same AGP store, would this be on separate _ 


‘trhoks ox'on the same trucks, sir? > 
A Same trucks. ee 


Q Ana would these same trucks he delivering — to 


' other custemers of Borden in these same areas? 


A ‘They would. 

Q. did Borden ‘sell milk and daiity progubts <o aap stores 
, 

any area, any other area, of. the Chicago district? 


a . 


@ In what other aréas qid yousupply the AsP stores? 


in | 


A Vell, the ‘eteiniek zones that have been detailed in dif~ 


ferent exhibits that: we have ‘looked at. 


Q Tf meant within ottier areas within your Chicago: ‘Geant 


district outside of the Chicago mateopolitan area, say the 


oe oe %§ 2 wf BD we WW 


Se 
So. 


"1 
12 | 
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States of Wisconsin and Towa; did — serve A&P stores in 


275 


those states? 
A Yes; “ aia. i . 
Q ° Dia you. sexve them any private léel preducts in those 
otatest 
A We served — there were very few stores in Iowa tint ose 
tits this same snebasiod and were aenveny yes. 

But, other than possibly those stores, the — you 
supplied to A&P stores in Wisconsin and Iowa were “the 
Borden label stores; is that correct? oe 
A what is ‘correct. Wisconsin is a separete operation. I 


mean, it wasn't involved in the ‘Chicago quotation at ali. 


Q That was a portion of your Chicago central district, 


though? 


A That is right, but. it wasn't a portion of A&P’s mid- | 


western division. — 


Q OF at least not of its Chicago unit. = ~~~- 
X ‘That 4s the way T understand it) ps. 
q she Mr. Minkier, sonra you stated that folloving 


this weettic — 


| Strike that. — 

"At the tine that you hepa secring the AAP stores in the 
‘Chicago unit: with private label milk and dairy proddote, dia 
Border make a genezal offer of these same terms and conditions 
of sale to its other customre in this market area? 


oe ecéeOU7;™tCOlrmCUTcCUClCllemlCUMUUCUDN 


ak * 
: @&@ Ss = © 
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A _Do you mean of the private label, a general offer of 


private label? rN eee 
Q Yes. ete 
A -_ — aia sii 


: “MR. ' MoLNERNEY : May we know what the word "general" 


means in that question? 


a: oe 


THE WITNESS: I would appreciate that question, 


siz, too. 
| » Ernraes “fo your other custoners, to all of 
7 sina customers, in this’ market area. 
| THE WITNESS: Pardon Me 
When you say es I would assume that you 


mean all, pretty mach. 


By Mr. Mathias: 
Q ‘Thank you, six. 
A Okay. | 


No}; there was no general offering... 


Q Now, mbes Minkler, you mentioned yesterday that setaiiten 


this meeting with A&P officials in late sie nid which you 
deecribed yesterday, in which non tendered the ‘ginal offer 
to A&P, that you left the mention of working this out to 
others in your organization, and that you beceme occupied 
with other matters. ee } : 

“What was ‘your px? veneer. lencenin following this meeting 
with AGP, ‘Me Minkler? — - 
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A We were selina: cnn with the impact of this change 
on our economics. We knew it was eton to be a very diffi- 
cult thing to adjust to, and my concern from then on had to do 
with figuring out how we might take costs ‘out of our opera~ 
tion that would still povemre a profit. 


a nan & & N w 


MR. MCINERNIGY t Your Honor , I aian't object te 
that quest: ion because r took ” word “concern” to mean 
what was he going to be adane. put I think the witness 
interpreted it as calling for the operation of hie mind as, 


So -6 o ws 


to what he was concerned with mentally, and in‘'so tenement 
ing pt a think the question te cojectionsble and nove to 
strike the answer. ‘ a 
JUDSE HINKES 3 Well, tli have the question first. 
: Now, restate it and sea. whether there is an — 
Sion to the question as rephresed. . 
MR. MATHIAS: Do you want me to rephrase the ques- 


tion, Your donor? 


‘JUDGE HINKES: -Yes, to be sure that we know what 


you,are calling for. 
By Mr. Mathias« a 
Q ‘what project, ‘Mr. unas, were you involved in follow 
fag this final meeting with A&P? . 
‘fhe merging, of our, district with another district. 
‘And why was this to be done, six? 
To take costs ovt.of the operation. 


so eo 82 ew kh & HN 


~_ of ~ 


il 
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Q And this was the purpose you ware doscribing earlier — 
your earlier answer applied to this activity of yours, of 
attempting to take costs out of the operation? 

MR. McINERNEY s I object tothat and z =egew my 
motion to strike the sevnan answer as — for the nee 
_ of the witness* & mind. : 

. MATHIAS: Your Nonoe, I think that his present 
answer —. that the witness correctly and responsively 
answered my former question and that there was no proper. 
sanction to the question. os 

I was asking him ies what endeavor he enone engag 
Setiowine the “enten of the negotiations with A&P, and 
he started to explain the mechanics that he went through anid 
why they were engaged in the process of merging the two divi- 
sions. of the Borden Company. et 

the answer is pimocmnines and I think that it is 
an important one; and I don't believe it should be stricken. 

JunGE ‘HINKRS Zz. aia going’ to overrule the 
‘objection. - : ‘ 

one The witness will answer. e : 


"MR. MATHIAS: Would you re-read the last response 


of the witress? 
(rhe saseiaie read from the record as follows: 
"Question: What. project, My. Minkler, were 
you involved in followhy this final meeting with AuP? 


o 2 N OA hb me NM 


1. 
I 


wedtahtay? bt svt Pe 2st “esas bow - 2 FA ee 


ee .@.@ _._ ee ay 


ve a ae 


®answer: The mering of our district with 
another district.") . oS - 
By Mr. Mathias: 


Q "Whose idea was it, Mr. MinkLers to merge these two 


divisions? ae . 


* 
q * 


a. 3 suggested ite ‘ oe a i 


ae : ro 


Q | And with whom aia you | Siete as the ‘plan? 
A I aizoussed it first with my “immediate superior, Jack 


Pentz, the President of Borden's Pood and Milk and toe 


—— pivision. < — , 


~ 


Q So that, this was a matter, then, which required some 


: approval fron the New York authorities? 


Pas 
homes 
ne 


A Yes; indeed. 
@ Which division of the Borden Company was your Chicago 
central district to be merged with? : 


A The midwest district, headquarters at Columbus, Ohio. 


Q And, what was the. reason behind this merger, Mr. Minkléx? 
A simply stated, to take out a layer of costs. 
Q and why did you want to take out ® Jayer of costs? 

MR. HoTNETONCY: I aie to that. 

oper BINKES# No. 

the objection is overruled. 

THE WITNESS: To anaes a aeorts ae “hepe~ 
fully. 


23° 


2 


23 


SES 8 OID ATOLLS SLOSS CSS GLI BELT ELA AOS SL BO 8 SP EES 


eee 


Q Caa you oe 


A A letter from me to Jack ‘Pentz. 
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Q Me. Minkler, yesterday in questioning yeu concerning; 


Comission Extubit 62-B, there was soma Giscussion comes uing | 
ens total figure appearing on this page which is $822,837. 

Boes the reading of Cormission Exhibit 64-A and 8 re- 
fresh your coy as to the meaning of this figure? 
A It clearly explains it. - | 
Q I see. os 

But you have no recollection other than the letter, it~ 
sels? e 
A Oniy in a general sense. 

MR. MATHIAS: - Move Commission Exhibit 64-A and B 

into evicence. 


HR. McINERNEY: Our position is the same as be~ \ 


\ 
fore, Your Honor. We have no objection at this time. 


MR. WHITE: Again I assume this is without the 
unidentified handwriting. : | | | 
JUDGE HINKES: Correct.” ~: 
The exhibit is veveived. 
{The paper referred to, ‘heretofore narked for 
identification Conmission's Evyhibit 64-4 and B, was 
_ xeceived in evidonce.} 


Q Mr. os z pana you Coumissioa Saas 87-A to C 


2 
* wr 
t 
$ 
* 
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JUDGE HINKES: Mr. Mathias? 


MR, MATHIAS: I have just two or three brief 
questions to ask, and then our direct examination will be 
completed. 

By Mr. ‘athiass 

Q Mr. Minkler, what was the chief trade name of the 
Borden Company? 

A Chief trade name? 


Chief trade name. What lakel; what name? 


Q 

A Borden's. 
Q Just Borden's. 

12 How long had you been associated in your work with Mr. 
13 Malone? : 

14 A Since -- well, there became a closer association in the 


15 later years, but it began back about 1956. : s 


16 Q And when did the close relationship begin? 


° 17 A Weil, then, when I became President of the Divieion, 
i 18 in 1965, from then on we worked very closely. 
J: mH @ And what was youx opinion of Mr. Malone's work, sir? 


20 A He was a blessing. He worked from early morning till 


| 21 late at night. He was a great man, wonderful. 
22 | MR. MATHIAS: No more questions. 
{ 23 JUDGE HINKES: I think that, everything considered, 


24 perhaps Mr. White should proceed with the examination of this 


25 witness. 


ow <A he kh He OD 


XI om infoxaing hin, seriously, that, I mean whaxe we ‘have got 


f FMM (ea ci aamen me mo 22 @ 


aa 
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soma things eotes for us that offvet’ eons Of this loss of 
dollars income, thet is all. 


Q What oss of dollar income axe you zofexning to, Ure 
Minklex? 


reductioa in price to AGP for private label. 

Q Sir, X call yous attention to the fact that this is a. 
letter dated December 23, 1964. 

A ‘Okay, &t is still — ell nicht, We heda't got to the © 
$820,000 point as yet by a long ways, but we know wa wera 
going to“have to reduce our selling price cn private label. 


It was going to cost us somathing. : 


A I am ‘xefarring to the fact that we have just — to a | 


Q - Bnd you were telling Mr. Archer that there ware alco sone | 
savings that were anticivated? 

A Theat is right. 

Q Was there ever a study made w until the time you made th 
€insl offer to AsP, or sursequently While you ware at the Bor 
Company, as to what the actual cost was of supplying Aa? priva 7 


label frem tha Woodstock plant, to the best of your knowledge? 


“¢ 


AR No tima acé motion cont enalysis, no. Projecticns, yer. 
Q ha cf what date? pe ee 


A X cen't tell you. Buving the period of these discussions, 


a 
Joe Malora put data together. , " | 


Q Sut not as a xesult of any experianca with A&P, fron 


+ 
e «6? : 
® uae, | 


17QQTéstimony of Ralph R. Minkler 332 


| Woosstock on private label? 

| A It was a projection. 

;Q f am sorry? : 

| A “ze had to be a projection, yes, sir. 


| Q Thank you. Now, do you knew of any studies based on 


actual experience? 


A WEE) rafenonce to this? 


tas bewme eof beet oe 4) 8, 


Q With reference to susplyiag ASP with private label satlk 


from Woodsteck plant. 
A Noe 


Q £ kalieve you told Nr. Hathdas that shortly aftax Agr had 


on OP eles 


accepted Borden's private label quotation, you turned to the 


” 


project of corsolideting Eoxrden's Chicago ané Coluwhus éi 
A . Thet is right, sire. oo ag 


ce ee 


Q Now, when did that project first cox under econsiceration 
at Boxéen? . 


A It cane under congideration about Movenksr 1 — now 


Pee re 


* = ote a 5 ee Ps _ 
-“-* 8% Oe imeem tin Peter 8 chad Geeta NERS mntecewietnin «oan ee nl ARIS tte tortor en sieht tae 


that, don't pin me dewn to the «ctual day. but about tae time 
that we sta sted Selivering palveta label to At? which WRB 
| Vovenhsz - 1, 2, 3 os 4, alang iv wenn, of 1965. 


ws 


Q ‘And no ccnsideration or discussions ekheut it orior to 
that time, is that what you are telilng us? ..  .* i 


A That is right. 


Q What was the expected cost saving fzom that consolidation? } 


A x~ had a broad statanent in wind, but this was preliminary 


 Tiewa 


354 
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+ 8 Ti WETNESS: I simply don't know. 


2 3y Mr. Nelrernsy: 


2142 Do you hava any idea what, if anything, AGP saved as a 


PES ENP RAS TF TTT ES STR OS BrASE 


A |p rcsult of private labol? — 


Sia No, I do not. 
i] 


Q You ware show by Mr. Mathias “ie erhibits which have ben 
7 Offerea and rocsived in evideace. Cne is 12-0, and ths othee 
8 jis 21-U, and chose are before you now? . 


a Yes, sir. 


- eewepenettn to bem arenes 


Oo try to convince the custemar AEP that it was ) getting a good 
42 | deal, is that correct? 
i 


A IT beitievo so, sir. 


i 

L 
Q I think yoa describsa hoth of these as sales tcols used | 
ns 14 }Q New, tho earliest of these is 18-0, dated May 25, 1965, | 
and a later one is 21-0, which says “ravised Jv2 y 26, 1965." 


A Yes. 


Q De you Inow if there wes any aifferenca in the s priéos on 
13 | Which theze tuo cuotatiens were submitted? 
12 A No, © @ortt know. ss 


22 1 Well, if ee vas a beetnceiidmas would it have b&en a reduce 


Sik cedece didlos Ree net ene a 


2i |jtion xsther t ti an Increase as to the Later dccument? 


22 WA Here is Nw, hece is July, I just have to study it wits’ 


23 19 Wall, ‘t den" want to. tha only way thet I can do that 


25 fox you caickiv, Mr. Mirkler, an@ I em tzying nct to tahe o 


ow = e 
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4 lana 2ic, that may help. 

2a. 18¢, all right, and 21c,. 

3 Both of them are based on a Class : @ rice of $4.32. 

411Q Well, the prices on the exhibit which are marked 21¢ are ) 
5 j}either the same as or lower then the prices on WS would you 
6 || say? 
7 WA Por -~ now, just a minute. On 21C we have three-dzy, four- | 
8 day, five-day, six-day delivary. 
9 \ Well, Me. Minkier, let me oursue another line, nes Ir 
{0 - want to teke up tco much binning: 
1% These documents, of course, have mmrbers in then that cen | 
12 ~ examined at a later time. : 
“ts on ‘ 4j 
14 19 oud you leok at 280 and 2102 | 
1s | 180 sid 210, yes, sir. | 
16 }Q ow, in the colum marked "Borden Gross Prefit per mer 
17 ion 1802 
18 A Seite sir. i 
19 HQ At che bottom of that colum is a figure that appears te ! 
20 ps nine~tenths ¢f « MEAL? | 
21 A That's right. | 
22 i Now, in the half callicn colurn it appears to be six-tonths ) 
23 jof & mill? 

24 EN Now, just let m: Find it. On che sama? I haven’t located 


Ae ie BE i i eS eS RI 


25 iit. Oa, yes, all right; the rix-tenths of a mill. 
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‘Yes. . 


Coke MRR ROE eR CRY cae: Race 


How, the co apareble Eicures ca 210 onder Borden Gross Profit: 


4 per Quarks chow ons cent -- no, I em sorry, 19 mills, do thay 


: 7 3s 
hot, under the "Soxrden Gross Profit per Qua cle e” which compares} © 


ee A ne Rs crate Net a: Aly cath eh 4 


gt That is correct. 


a meee Sev Bre 0: Slew on ori? 


Q And on the half gallon, instead of six-tenths of 2 mill, th) 

figures is tvo nills gre: $3 profit per quactY¥r? , 

A That is right. 

Q Row, can you tell us why the Sarden gross profic par quexifA: 

would have increzsed batwsen May 25, 1965 and July 26, 1965S? 
BR. MACHIAS: Your Eonor, I object. I dcen't believe 


@ propar foundcticn has been laia fox this question. ‘haere is° 


Sora ie ores. = oui Aaah aandioKannae ae 


a 


| 
"7 no showing that che figwes ara comparable in any vey. I sce 


<7 dealing with the sama salos figures. 


many differant eigures en this cheat. Tne don't appeas to be 
> . 


5 MR. “cTNERVARY s You can axgue chout this: later on, 


RED OP + eb RTOS od 2 NN” BS MY SLATES ATED TGA MT ay OD EDP LANL TO MT 
ee ee en ee Pass fee we : 


“* Mer. Methias. I would Like to not interfere with ‘the witness* 
£6 concentration. : 
21 | JUDGES HIKES: You may continua. | 

THE WITNESS: I can't give you the reason for this 
23 Jogt-nana. It isa*t asparont to ma. 
24 jay Ke. MeThernuxy: 


Bo the figuicas appear to ba talking about comparable items, 


wwarwWwsh tt Digi wri eam 
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eh at is, gross profit per quarty ‘in each case? at : 
A Boréan's gross profit per quart yf, Borden's gross profit : 
pay quartl/, yas, according to the headings. 


Q: Now, how does that compare with the igure you sia as tu 
proviously cn ‘that, the half gallon? Theso figures show six~ 


tenths of a mill on the half gallon Nay 25, 1965, and two nills 
a half gazlon on July 26, 1565. Lo those figures appar to he 
comparable? : 


A Thay soem to be covering the same item, yes. That is ail & 


can tell ‘you, 


Q And yet in the tabex quotation it woulé appear that Borden 


is making more profit 2s both en the balls s Lion and in total, 

is that correct? a a es ae . 
| A That appsars to “s see And I can’t tell you why. a 
Q Can you tell us how this compares, or is it comparable at 
ati, wit th the figure that you mentioned bafora about a half-cent 
a halé gallos with respect to the quotation for the Chicago- 
Calumet area? . 2 . 
A . dont folloy your qnestion. : 


Q Well, z thin? ~ told us heines that ‘feck: at a : elie 


en or about February $ eee I believe es carried thror 


to this poried of tims that we are talking ‘about now—Fitiat your 


jentiotpated : gross profit per half gallokpehat « quotation was 


on a helé a cont a half gallon. Do you ‘rocall saying that? 
a ie 


ie “Mo, I don"t: 
| 


eo 
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Q Now, the purpose of these schsdules that wa are looking at, 
180 and 21U, were an attempt to convince As? that they were ; 
getting a vory lay cost, isn't that. correct? . 


A It is a sala: teol, yese 


Q “Did AeP ever indiczte to you or te 2nyone in your presence 
how much A&P expested to save in amnual savings or otherwise 


on private label milk? 


A I don*t reeall any such stat Lanlinte 


oon co wt me we NU © 


Q Was any such statemen® ever rurcorted to you by Mr. Tarr or 


anyone else? 


A I vaguely rac soll some gonexel Peateoent of @ substantial if 
amount, but © aon'*t know wnat it was. f cent rocall the oix< " 
cumstances of it, and I think it was frem Gexdon waxr, but it E 
wasn't significant enough to mo co that it fixed itsel? in ny 3 
mind. | 


Q Mr. Minkler, et voids deposition, at ‘page 237 of the transcript - 
z will just read that, ‘because it is ezsier? ae : 
Q ; And x ie by it to seteoah your st, 
[ "9 Did A&P ever indscate how much they expected in annual 
savings fron this arrengwrsnt,* raferring to the private 
label arrangenant. 
that was qnastian by Mr. Mathias. Ané I said to the 
witness: “Sersonally.* And you said, "Not to ro." And tte. 


Mathias cowszinueds = a 
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HR. MATHIAS: Your Honer, I object to the stetement — 


i being cead intothe record, if the witness cannot identify it. 
JUDGE HMINKES: I don't think we can have anything 

taken in the record that has not been received in evidence. 
This is a document which is totally unidentified. :: 


MR. McINERNEY: Well, cgain, Your Monor, Hr. Mathias 


€id this on a nenber of occasions. 


o of ws Oo fF hm WwW WN 


JUDGE NIN RES: It an not awere of that. ~- and, if he 


did, it should have been objected to. 


° 


-MR. McINERNEY: Woll, I didn't, in an effort to 


a 
7 


— things. 


=~ 
S&S 


I will sinply des scribe it as being thea first four 


~ 
43 


lines of dictate Sxhibit as identification 44-B. 


at 
S 


SUDGE HINKES: Very well. 


1S BR. MCINERNEY : lic. Minkler, any time that you would 


1G |} like a [ nOeees we will be happy to. take one. 
THE WiTNSSS: All xight. Go right on. Thank you. 


By Mr. McInerney s 


ee fhe 
il ii 


Q Now, did you feel that it was necessary for Borden to. 
actually neat any competitive offer AEP might have received?» 


A I am sure we would hze to come close to it. Maybe ve had 
@ little leeway. Us \ 


Q Isn't it true that in giving you Linalquotation tw A&P 
with respect to private lebi, that you felt that you did not 


actually have to meet any conpetiter'se bid, but come fairly 


WOR FTA ANMY WA OST AMIPANs YRS. Lariam Waser sirkeraimmear FSI Pee lt 
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YD Wk om tus wit Wink teen do it? eee 
ea Well, the statexent that you are making is kind of con- 
3 tradictory. | 
4 Let me have the last part of it. 
3 We have got to come fairly close to it. Maybe we have a 
.. little leaway, but we have got to be awfuly clase to a cakpe- ° 
71) titive bia. | 
8 Q Now, why did you think that you could come in somephet 
9. highex? , 
16 A Well, I place some value cna the: many years of cieisiditued 
1 Service, if ycu will pardon ne, that the A&P Lad gotten from 
12 


the Borden Company. The knew we gave thom fine in-store atten- 


13 tion, and. we know they appreciated it. 
Q So that, in iatletiees your final coffer, you did not believe . 
that you were nesessarily meeting the competitive bid, you 
might have come in somewhat higher, bat, however you describe 
it, somevhat or sone little ena 

| A That is the way I describe it; maybe we have got a 
little leeway, but we have got to come very close to meeting 
| 


a competitive bid. . P 


21 Q And, of course, since it was part of your duties as an 
executive of Bordcn to obtain the best price youcould from 


A&P if you had any leeway you would like to exercise the 


! 3 
24 leeway; isa't that so? - , ae 


.25 |) A Certainly, that is so. 


369 
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Q So, is it fair to say that when you did subait this 
9 


so-called $820,000 bid, you did not actually believe that you | 


| 
be 
" 
| ; a 
were meeting concetition precisely, but were pexix:ps a little i 
é ‘ 


bit above the competitive efier? 


A Oh, I woulan’t say that. 


a 


E mean, by that time that type of thinking was ccempletely 


out of my head. Save the Lusiness; come in with a price they _ 


- fat ht 
cee Ue Lat EL ee ee et ee 


dida’t tucn down. We hoped we were meoting competition; we’. | | 
hoped we weren't going beyond meeting competition. That's the ! 


¥ 
: ‘4 
state of mind I was in when we got to the $820,000. . 4 


time beh Ae eed 


Q And you didn't feel that your bid was necessarily meeting 


the competition; it might have beon above it or it might have 
been below it? 


A I think Z have Sai ansvered -- I mean, a an 3 : | 


: 
ase ST RTE, PN Fe 
‘ass 99 * * 5 * Naet eo ere 


don's know any other way to put it. I felt we had to be very 
: close to the conpetitive bid. i hoped we weren't going over. 
We had no way of knowing, but we were now’ coming in with a 
price that, well, a mean, we had ~= we were desperate. : : 
Q Let me put it this way: If there was going to be any 
error on ona side or the other, which eia aid you tant to be 


on? i ig *. y ips 4 eR mS a “a al So ™ 4% 2: yee : 
A Bt that point, -~ I can't tell you. At that point, I was 
noretly hoping we were meeting competition. 


et a 


Maybe back there this point that you are making SDawe: 


taking advantage of some leeway because of xelationship was 


a hte 


7 


> 
® 
4 ae = 2, et eT a, 998° Fe SE. rs 
a tee eet EMRE, TENTS ME THAT ELS A Cote = ee ores 
ee a eee 
bd em ene 
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more cneiiiaeaias in the early stazges than At tas in the ane 
stages. In the latter stages, we kaew that we were in a very 
: Exnveien area, we had to get, hold this business. 
Q Well, now, at wee 362 of your Sencettion, tv. Minkler, 
starting at line 9. you were acked, "Now, in giving your final 
quotation to AS?, with respect to this private l&el business, 
isn't it true that you felt you did not actuzlly have to meet 
- any competitive qu’ ta, but only come close to it? In cther 
words, that you had a little leeway with respect to the offer 
that you might make?” : ee ee ee . 
And you answered, “That is the way both Gordon Tarr and 
I felt." 
Question: "97nd why was that7e es cell les 
Answer: “Well, we thought we had a histoxy of a “nh 
enough elationship with the AeP custemer thet they would . 
give us a slight a@vantage if it wasn't too big.” Unguote. ~ 
Now, does that help you to recall your state. of mind in 
giving wor final quotation to 26? with respect to this private 
label business? *« . eee oat ms a ae | 
2 don't -- with the e: xception of soma rearrangement of 
the words » Nr. McInerney, I can*t see that XI have been say ing 
anything much different from that. I mean, I have already 
told you that there wae soms space in here where certainly in 
the back of your mind you are hopirg that you Sted or little 
leeway, so you vesd it back to me just now f1:0m ~~ X don't 


i 


i 
\' 
* 
s 
f 
y: 
4 


POM COMO ee 
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know -~- two years ago, five years ago, or what the nell it is. 


SUI AS A Memon AMAPrrAarm Wit AAT CAMA Twa ’ria Tarw 
| 


2a Well, this was in Decembor of 1971, Me. Minkler. 
3ila Well, I think I remenbexcd that pretty well, then. : 
41 Q Now, are discounts, xcbates, and other allowances to: ; 
5 customers, generally public knewledge or published in the - ; 2 
6 daixy business? | oe 
7a A price schedule is; there is a printed price schedule, : 

8 yes; that is generally circulated in the business. ° te 
94 Q rem asking akout vhether, as @ matter of general air 
10 : i 
11 il store custemers, for examples. 2... se, . cos | 


NOess Oe 


» 


i 

| 

| 

| 

| you would know what your competitors were changing — 

Q Is shat kind of information rather difkicult : %o come by? : 
A Yes, sir. Cary 2S: ite Bd. hea ae ; a s < 
| Q And is it, in fact, a rather well~guarded business 
becue ce to what the daicy is offering chain store customers, ° 
and, in auauenns large ota store customers with -eeeeh 
‘to Se rebates, and SO ON? . , a 

A z pelieva that is a felix statenent ves, sire. oe 


20 Q And do the allowancas vary ss between customers: frem the | 


at same cupplior?: 6:6: ew fe Se Se ge “G2 were 


tw 
XS 
ad 


They mignt. 


23 Q o thoy not, a fact, fue’ conatderabiy? ae 
ZA A mhay mignte 2. oi: Co ee ee at oat Yas 
25 1 Q Wo2l, did they a 3n 1964 and 1965? ©: boa adeags es 


ae v 
ent 


: 4 : a : : © 2 
ohare Les 


eet | 
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(ase 


et 


you read a lot of pages yesterday, 200 to 209, I 


| 

2| - think, and if you would like to, take your tine — : 

3 | "and read them all again. But the testimony that _ 

4 : ad Mathias ot referring to,I think, appears at 

5 | : page 206 or 260-G, aegis saci | 

“| turn out to be. Se 

a | gould you read that at Lines 22 to 24 

8 : ere tell me whether, in ‘giving’ that answer, that : 

9 you use the term ‘any how ancounting’ , that you: 
|: Ss intended to imply that you use that term with 

iF | reference to the $820, - bid of Borden's ox any 

12 other bia of Borden'e?*) se oo 
i | THE WITNZSS: I seen to be hiniesiig a lot of trouble 
14 egootlauting exactly what the conversation was. I had thought 
18 | of "any how accounting" primarily with } Fespest to the bids 

16 | that might come in from competitors. 
17 I do presently récall using the term with Ener, 


18 i] bat Z confused nysel£ here reading this because At would seem 
19 to ssicuregayes that at some time or other I was: renenbering that 
20 : zr uses the term apecitically in connection with the bid thre 
aij} we developed. ae o 
22 i] By Mr. MoInerney t : 
23 | Q And what is the truth with respect to that? 
24 A whe truth is that. I don"t 4ntend at all to say any tiing 
s| 

| 


that isn't true, but - r arpakinetiy don't xenember that wells. 


i cof 
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MR. McINERNEY: Would you please reveat the cuestion 


@ 


ae 


that < put to the witness before, tie. Reporter, and X would 


like you *o please concentrate on the question, sir, and give 


"as an answer to it, if you can. 

2 (whe reporter — xoad the question. ;- 
a. Me. Hetnerney: 

Q In other = liz. Minkler, when you gave that ansver 


that f useltha tern "any how “agcounting®, did you mean to 


wo ont fm OH ® WwW WW 


| imply by that that you had said that the $820,000 bid of Borden 
was based on "any how accounting"? ee ee 
X had hopad not, but: thet isn't the way this read. 
‘The end hoy ‘accounting® ecneept thet = had in wy mind 
ough this eke was that that is wnat wa 5 uma conpeti~ 


tors to eens 


And, to the best of your present % recollection, @id you 


: ever tol anyone £zom AGP, ox was anyone from A&P ever eavised 
. 17 in your presence chat Borden's. eter was ar on *any how | 
18 accounting’? os ae : . , 
19. fo the bene of: my xecol2 Lection, we did = tell then that 
- 20 a our baa was based on “ate | how accounting®. ee oF oe 
asf! @°  whank you. : . | oe y, 
‘22 I ‘Now, @id you or did anyone in your peeserce ever tell 
23 |} anyone from ASP that the oe 009 pati vas not cost~_ 
2 oe ? Cee 7 
25 i ee Y : 


a Li 
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Q In your discussions with Aap people xregazding private 


labol, did you of did anyone in your presence ever montion the 
Robinson-Patman Act to Elmer Schmidt ar to anyone at AEP? 

A's No. be : a ee 

Q Is it fair to inten, then, that you did rot discuss the 
Legal niceties oZ the various ces ac a Act defenses 


with anyone from AGP? _ 


A Well, obviously when you sey that a quotation is given 


o oN 8 wo & &w N 


‘to you, based upon a belief that we are meeting a competitive 
bid, you axe coxtainly talks g abort a part of the Robinson- 
Patman Act. Bu& you may not vse the _ehrase, ang I do not 


renenber ever using the Sse "Robson Patnan” in any cf 


these discussions. 


Q Now, I believe you have tetified that neither | you nor 
anyone at Sorden, as fax as you imow, ever made a forral cost 


study to determine what the actual cost would be of serving 


| ASP from the Woodsteck plant? — 
| A No, sir; we €@id not. 


Qf think that you also said that you Aid rot tell anghoty 


fcom A&P that your offer was not cost-justified; 4s that cor 


Lect? . 


& 


a That is wighte. . 


1 
! 
| 23 Q I believe also that in testifying yesterday you said that 
24 | in talking to Bluer eels dt on the occasion of subaitting . 
25 your €inal quotation to him, your recollection was that you 


ol 
: 
% 
i 
¢ 
: 
i 
| Y 
. 
3 
s 
s 
H 
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said to him that, this pelos is being ‘gyan to you by us on. 
the feeling and bolic£ that we’ are meeting a eeagennste bids 
we iknow ofno cther way to justify this.. 

Was that because you did not. knew, you did not havs ary 
cost. justification at that point in ‘cnet : ean gt} se ‘ 
A No; I wouldn't exay it wns for that rezson. .: ~~ é oo 
Q well, you aia not know thet it was not cout—Justified? hie 


A I did not iknow that it was not cost-justified hocance vo 


oo 2 Ho he we NN 


hadn't made a cost~justification study. 


3 


Q ‘Shank youre 


14 Now, did you mexe any sort: of an ewentinetion with - 
12 |] xesoect to AsP's, the competitive bia that you understoca . 
$l ace had? © be eet * : 

14), A Nena whatever, fF wondan't row howei) { fin une 7 


15 |} Q Well, has it havpencd that a customer will tell BorcGen, 
fxem time to time, that he can get his milk cheaper somewhore 
elise? be Fiance S ek = aes ‘ gh ae eo a 
A I am sure it: has. 

Q And @o you conetines reduce your poked ix order to neet 
that onpatition? 3 seu. ni te oe eae vs Rohs eae S at 
A X can’t answer that sersonal. ly, because I haven’%. But 
t have got suspicions, 

Q Well, what: I om worderirg about, and tell us rr you on 
nos qualifiel or expneclerced encugh to answar it ---Z" nean 


noching irsiduous oy that, ire Minkler; please hel.feve m2 «= 


o oN fO@ gf he Ww NBN 


—_ ot of 
nu =) 68 
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:whether you knot, whether it is the general practice at 
nenten, to xedv.ca prices to a customer on the basis that he 
says he has been offered a lower price, without verityine 
what that lowor offer was? . | . 
A Well, row you said "general practice*. This, I can't 
answer. But I will answer das way: That L-ém sure that on 
occasion when & custener has sald to Gordon Tarr or to cne of 
our representatives, "Look, I : can buy wilk fron So-and-So, at 
a better pr ice than I am buying it from you", and he produces 4 
evidence to prove it, and our man belteves it, he cones in 
and talks to the sales manager, end there is < hessle on it, 
and there axe, z am sure there are, occasions where the uihes 
43 met, a record is made, .and the price is met. ‘ 
Q And when se talkes about evidence, did you refer to. 
Anvolees? © 8 St a 
Gye ee 
re] Or the paar: e and that sort of — 
A Yes; indeed. ° : 

Q Now, cid’ rm fron your imovleige ask A&P to am — 

suc)e any eviderse with respect to the Pe ee bid that you 

spoke of? a a Ce a 


A No one dia, to my knowledge. 
Q Eithor beffere or after you had submitted the quotat:ion 
to A&P? oe : : 


A No one did at that time, to my knowledge. 


sm A XSyn. Mir. 0 ENS 1 : ee 
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sh oO Did anyone from meta, either before or after you sub- 

2 mitted this final quotation, esk A&P fora letter or a state~ 

3 ment in writing confirming that A&P had received a quotation 

4 fron a competitor that was at least as low as the Borden 

‘5 | offer? © a 

6, A No; not to my ens, : 

71 Q Did you or anyone from Borden at that — or thereafter 
8 inquire vhather Borden's prices were lower, than a competitor’ s | 
9g |] prices or what the relationship might have been between 
10 || Borden's quote and the competitive quote? 

14 Inquire of whom, _ gir? ice 

j2 | 2 A&P or anyone else. 

ig || A Oh, ‘no. Oh, no. ee 

14 |} @ Did you give any — eration to any course GE conduct 

15 that would assure Borden int it was meeting but not erro 

1G the eoxpetitive bid? 
7 aA Wer : 

18 X don't know whether your question is aecnens and pre 
i9 | the whole inrea here. | 
pe All we had, us I have testified bafore, via | I gave the : 
24 final bid to Bimexr Schmidt, he mage the remark ~se mete not 


| the final meeting at the VEW; I an teiking “iehaaie now £irst -~ 
when he firet heard cai $820,000, he says, “Well, now you are . 
in the ball park”, wore to the effeus that, mniis is where 
you belong"; "This night Work out okay for you." 


Ped 


(Cre 


_ “| EER eS a la a oa ca ST ee Se i ee F Wey ier Tide caste (ue Tee aisle ap ee cee ae ee 
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AGP, were there such occasions? 


e 


oe 9a, 
A I am sure there were. i io 


Q And you discussed this matter with them prior to that 
time? ; 


A Yes; I did. 


Q Now, i believe wou have already told us that neither you 


nor anyone in your presence ever told A&P or anybozy fron - 


A&P, rather, that the private label orices offered to AEP 


would net be mada available to other purchasers; ie thet cor- 


rect? 


_A That is correct. ba 


Q Now, wovld Borden, in fact, have sold private label - 


nt ee nee 6 aE memes 4s 


milks to another customer, for exemple, Krager, on the same 


terms and conditions that it offered private label milk to 


AGP? 


A XZ believe we would; yes, sir. eee 


eee 2 te eee a nt oe ene 


Q And, subsequent to this offer to AsP, did you, in fact, 


or aid Eorden, in fact, male private label offers to other 


customers? .. 


eae Be 


A Not. to my own eoneanal knowledge. . 

Q Would you. have known 3£ such eeters had beon nade? 

A: Not noticeably.. | ; : 

Q Now, at the time of your meeting with Mr. Slnox Schmidt, 
“in September of 165, when you submitted this ‘€inal quotation 


to ASP, did ha ask you to everify in writing that these prices 


wy 2 
oe 
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JUDGE HINKES: Did you send these letters tc Mr, 


Pentz, Mx. Mirkler? - 


‘THE WITNESS: Well, I don't recall eithor of then 


at all. And, I'm sorry, but I do not. I have no recollection 


of them. But that's ila my signature; I concede that. 
: ss MR, MAZHTAS: Your Honor, I see no basis for the 


introduction of Respondent A&P Exhibit 2, threugh their 


Sxhibit 3-A, 3-A just Sates, here is a copy of tha Letter 


Celivered to AGP this morning. It makes no description of 


: the letter, The wetenee states ‘no present recollection of . 


the tontin.: nee 


_ gupGR HINKES: No; the inet sada it Wase 
MR. MATHIAS: . of the Sinitiate:: but ace of the : 
attached letter, the so~-calkd attachment letter, AGP Exhibit Ze 


The witness has stated he has no recollection of the docunent, 


and the only thing he has identified is his signature on the 
letter to Mr. Pentz, A&P Exhibit 34: 022 Cues oe ae 
: ‘JUDGE HINKES: Me. Minkler, do you Satenisee signing 
this lott ter? Boge betes fe : 

THE WITNESS + Ro, air.” my as - ] oe we oa 

JUDGE HINKES : Do you remember it being SE by 
anybody? OR rs a ce 2 Ts Hey 4 


THY WITNESS; wo, six. 


MR. meet Your Honor, bg dont is think the test 


_is whether he has a pxregent recollection of signing the 


s he 
a . . “oe 


ia es 


tite ee er ee ee 


voc at chicane Dah thot intewh. 5 ee a. 


acon sm, 


| See 
sacs wee 
PTA IETS OIE IS Ee, 


- 


Fy ares ; 
ee tae ete e SS 


xa 


« 


.y 
~ 


oR. 


‘ ; = Fale aatesnel others iar ia ee 
“a Bgaabaaa Te eee YS a “Pele SAGE hy sy pag Bot cL eRe caer 
Sis Gace ne : 


33 Test imony of Raloh' R. Minkler - “ y 
| [eeq iat “ 
1] to defend these prices. or eae o ies ; Pak : ; 
z The second icker, Respondent AGP Exhibit 3, is 3 
3 |} signed by vent and it is addressed to Mr. Jack B. Penta, Presi~ 
41] dent, Borden's Milk and Ice Cream Company, Division of the . 
5 |] Borden Company, New Yorks ue 
6 + “Dear Jacks . ie i 3 
7 "Here is a copy of the letter delivered to the | 
8 |] AsP this morning. [oo | : , 
. § "“Corcially, . 1 
10 "Relph.® , iy 
11 Now, do you hae any resolléction with respect to 
12 || that letter?, _. . 


is }} A X am going to tell-you. All of this could have been put 


14 together by Joe Malone. You dcniea me the opportunity to say. 
15 that, but -- 


an cnet Senta a mee ihe Sate an nite He 


16 |} Q I didn't deny you the opportunity. 
17 || A Well, T felt you did. 


18 I can’t recall these letters, but it wasn't an abesiute 
49 || iImpousidbility at all, because it happened from time t? time 
S 8629 }} that Joe vould wsite a letter and bring it to me to sign and 


21 |, it would go across my desk that quick. _ 


Md 


oe ame ee ag Se Ress omega e enone wits Milne 


= ae Oe ae 8 TE II ITE EE LE STR ET ON ON ae ee oe ame nt ON OHS 8 
oe, a e Sel bl ns bea reer) Ste, oor oo? edi oe -* €a 7 of. ome. . ‘. 


ae me. 
SO Ati a ently ata ES 
dy 


22 Q Thank your, baal 
| gg DG you recall érgttitneg’ Glee abous these letters? 
24]] A Nos I do not. os : 
25 H Q Is there any way that we might refresh your up guencwmesae.? 


19 


a w & w Ww 
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este ena Se 


«weeps, No 


Can you think of anything that ‘might help you ‘to recall 
how these letters came into belig? : | 


A Well, I aa very sorry; I wish I remembered these letters, 


but I don’t. . ‘ 


* 


Q Woll, letters of this natuxe, prestmmably from vhat you | 2: 


’ have said before, they would have been discussed among you and 


“Mr. Melone and Mr. Tarz; is that correct? 


A Vell, cestainly. We certainly discussed all the 


Gevelopaent of our prices tegether; yes. So, -- 


Q Well, now, is there anyone else that you might have 
discussed a letter, such as either one of these, with? - 


A Joe Malons might have discusest that one letter with . - 
Joseph Greaves. te 
Q Be is the stent Bo ke eae 
A He is the attorney zye3, sis. -: 

Q Do you inow whether he did or not? 
A I do not; I do note: ef eee aie, ic i Ac oh 
BR. McINERNEZ: May we have a short recess? .::::, 
JUDGE HINKES: YeSeuu eeu. 

ine Wi ele ay es 


(Discussion off the record.) COR ays 


_ a 
’ 


+ wb te be” 


(A brief recess was taken.) . .":. 


now haw mw lUNMClU 


you to back uo evan bayond ‘65. Goxdon Tarr davolopea a stron 


Santen, and a jot of it was dus to. tha fact that ha sie na! 
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“ent ae wee 


Rlmor with a lot of knowledga ayout the milk business in 
Caicago, and the milk business ganozally, that at least Gordon 


said to mo ha didn't think Elmer knaw util thoy over a pericd] 


poe ee ee er ere emer en ere meme . 


of tims talked about these things. 


eet at rth made aoe hae me wheres anaeten “mews Moan 1 we mes 8 


By Mr. McInerney: 


<a eee 


ens army 


Q And do you know whether he had any experience es a milk 
buyer prior to thsse privete labal negotiations? . 
A Well, he was buyer befera the private label, buyer for 


milk right in Chica 290, bafore the private label discrssions 


* 
& 
us 


sy 

r 

i) 

: 

: 

ij 

f 
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‘ 

: 


bsgan. I don't know how jong hs vas, but -—- -— . 


Q Do you know whsther he had ever had any nagotisticns for 


private leks] milk, for example? 


A Ko, = do not. No, I don’t. .. 


Q You don’t know- whether he did or hd didn't? » 


A That is correct. | , 
Q Now, during the course of your deposi. tion in 1971, towaz 


tha end of the year, Decenbor, at page 365 of the transcript, 


fo te ee . ° a 


you ware aeked the quastion: eee. : 


“Now, in 2965, was tix. Schmidt: alss a knowledgeable end | 


sophisticatsé. buyer of milk and daizxy peodosts » in your 
opinion?" | ae 


: 
LN. 
ou 


Answer: "Not paxcticularly.*. .- a Aas 


< ae 
‘ Fa ir =% 


Question: “Mad ha had wach exporfenca in this area?* 


ta ’ 
: ‘€ * F 
. ae 


= g Reig of Ralph R, Minkler = a 


Answar: "No, ho was Teter new in that area.” Urquote. 


Now, appreciat cing that your momoxy nay have been botter 
then than it ia today “a. 


A Wall, thet is not too since ant with what X have 
said, is 1t? % o ee 

Q Woll, tem not arguing heh wei, Me. Minkler. 2 a just 
trying to set at what the facts are. 


A Oh, escuse mo. 


9 Q Bees that help to jar your memory at all es to what 


10 knowledge and sophistication Mr. Schmidt hed in 1965, in tho alee: 
" of purchasing miik? ; 

12 A Beyond vhat z have alrcac, said, I an gs tting a i Wttie 

13 lost. Certainly by 1965. he knew, he was beginning to cet ‘ 

14 pretty scphisticated, I would thank, by tho tima wo got” to 

15 


the ond of the bicding on private labol bieineas. And as 


16 T havo alrsady said, that in an carlior period of tine r. ‘ae 


17- think that Gordon Tarr did a lot to establish his fetondship i ; 
18 over ehare by halping, I guess educate is the word, Blmer, 
: 19 into sox tho ccuplication ms of the milk business. : 
20 Q Do you know it Elrer had ary ne tuters? i 
aati oa No, + do not. a oy : oe 


22 Q Mar. , Minkler, yeu have testi stea with xespect to thesg 


23 piiebeaat ha cet to prior occasions, as I xecnhl. One is 
24 the daposition that wa hava been xeferzing to, which wes on . 
25 Decamoer Ast en: aah of 1971, ard *>9 othor occasion Wes | in 


? 


a | 
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What were your duties as manager, six? 1803 


1 {iQ 


2 Ha Complete stocking of the store; anything that had 


3iito be done in the store. 


4 |lQ Were you familiar with tha methods of delivery of 

§ ilk by the companias which supplied you, specifically 

Olroracn?. 

7A Yes. . 

8 jlo And when the Borden driver arrived at your store -- 
Yiiee's say we are talking now for the period 1966 through 


i ilno70 -- 

a! MR. SCHAR?ER: Object to the time period, your 
if ronox | 
igi As I understood that, we were Limiting 
iShents to cartain months. 

15 | MR. SOEFFING: We will, your Honor, for this 
6 period. 7 


7 |ipy Mx. So2etfing:s 


Yor the months, let's say October, 1966 through 


Mareh of 1967, and June of 1569 keceuu March of 1970, 


n 
ok the Eoerdan driver place the milk in the cooler of 
AR 


- store? 


ey ) 
rae 


“ia In the back room holding cooler, yes. , 
8 : , 7 
s) I, Did he do anytning more than that? / 
ts eg : . 
No. 
re 


Q Did he xvotate the milk in your display case? . 


mwas23 


a MR. SOEFFING: Your Honor, if I may have a a 
Sijjust a moment perhaps we can conclude this very 
Aliquickly. 


SiBy Mr. Seceffing: 


3 Q Mr. Baxney Leacl, rt dt Cove: ven gave us a bus-. 

J\iiiness address of 740 -~ 7440 Calumet Avenue in Hammond? 

3 JA Yes. 

3 1Q Was that the Model Food Store Center, Inc.? . 
lO fla Yes, it is. 
Ml MR. SORPFING: Thank you. 

42 No further direct examination of the 

13 os your Honor. 

44 JUDGE HINKES: Mx. Curnin. | 


* | CROSS EXAMINATION 
S61 By Mr. Curnins 

a6 Mz. Peatess, ycu were asked about delivery conditions 
8 } 

9 


between October of '66 and March '67; do you have a 


Clear understanding of how the deliveries were made 


29 

2s : : ‘ 
ag. Well, oux stoze is relatively small, and me heing 
ah 


ae then, which isc now seven or eight years ago? 
5 mancoger, aud probably at that time I am sure at 


that I had ‘one other person working with me, and I did 


aA anything from stocking any shel£ in the stexe to receiv- 
ing merchandise in that back door, and generally speaking, 


Ape 


| 
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i JUDGE HIFKES: You may continue. 
2 MR. CURNIN: Would you read back the last 
3 iiquestion, please? . 3 ‘ 
4 (Questior read.) 
§ THE WITNESS: My methods don't change. 


@iipy Mr. Curnin: 


7 ilo But what about the methods of the Borden driver; 


=~Silaia they change, sir, because really, that is what we 
§ 
eon and apart from the, your method of operation. 
41 ja 
22 wand the milk was brought right into the cooler. 
ai ALL right. | 
a 
15 
iG 


are talking about, what the Borden driver aid, and as 
At that time I -- I know the driver personally, 


Now, when he brovght it into the cooler 


pes this period of time, did he rotate the stock when 


t° brought it into the cooler? 


In the cooler, yes. 


ol He did. 


49 And thac, he did that both in the October- 


ees) f 


“March period to the June '‘69-March °70 period? 


. 


This is my metiod, when any milk man brings milk 


n, he pulls what i: in the far part of the cooler forward - 


a3 > Right rf 

& 

a4 ~- and puts th: new milk in the back. 
ay 


AL right. 


daamnmental 


1806 — : i = 3848 


Now, were there ever occasions during 


this period of time,for anyone of a variety of reasons, 


> & BS & 


where the driver took some of the milk up to the dairy 


gase? 

I am not talking about stocking ox any- 
thing, but just ~~ | 
A Oh, yes. ; | 


Q Now, were there ever occasions during this period, 


o od 2%. o , 


Octcber to March '67, and June '69 to March '70 when 


feots 
fom 


the driver, for reasons of cooperation or otherwise, or 


wercls 
fend 


Maybe because you knew one another, did he ever put milk 


§S 


in the czse? 


rest 
& 


No. 


se 


That. did not occur? 
15 That did not cccur,. 


| 
| 
| 
i 
| 
But the others did that I have mentioned, 
otating =e stock and bringing it to the case, but ions 
putting it in the case? a | 
Yes. ce oo. ae 

MR. CURNINY: Thank you, sir. 

JTDGE HINCZS: Is there anything else, Mr. 

curnin? ; oe 
MR. CURNIY: No. 


JUDGE HINES: Mr. Scheafer? 


=4 


Tee. 


| 
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Chicago oxfice? 
Northern a the northern past or mayybs down arcund 
La Salle, i caactoneg 2 out into the Rockford area up to about 
he Wisconsin Line ard a little small piece of soathern Michigan}, 


How long had yo: held the position as offica manager of 


is office, sir? 
Oh, around 1666 I was appointed. 
Do you recall the cece caek peat sth in 1966? 
It was around the midéle of the year 
June or July? | 
August, I believe. mies: : ‘ 
ae of L966. 
‘Yes. | , 


Now, aoe ‘as ofitice manager dat were your duties? 


ss op ¥ Oo Pv? Db FF CO FP 


fo eesiobea 4 hice office. whe Chicetva office had en ice: 


cea plant in operation. Thay had no milk. the milk opsi:ation) _ 


was handled by people! at tha delivery location with the becigics 
‘e 


of centrally billed eccounts which we ‘hardled- in ow: effica { 
se there was an office at that time at HH ameaond , Rockford, wigtn 
and O'Hare, and I dor.’t now whather there wag a South Sido 
branch in existenca et that tims ox not. It has been closad and 
ny memory just doesn't tell ma that the Holland Read, as wa 


celled it, was in existence thea or whether it hed beca closed, 


bet there was eithax one or two Chicago Gintribating branci.es. 


Q As office manwer Gid you stata that vou handled the 


fe PRR aR RETR Sma erg RCT a ee 


M 
1 
” 
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1808 MarAmony at 


all ef cheese branches? 


A That is correst. Tha general braakdiown of who vas doing 


the billing and who wasn't was to it if the branch handled that 
account axclusively : nf multiple branches were distributing | 


oe 


products to a customer, 


sale preen ney remus send 
cae ran ive gaeeiien me peer tam Nep eepmemang ame rt . > 
ae Vege eRe ery: r : 

‘ oy cnen nue aie 


In other words; such as ASP? 


Such as an AGP. 


6 
7 
SRA 
g{|2 Any customer that had stores in more than one branch? | 
A Yes. | 

Q 


few long had yov. been employed by the Borden Company prior 


= Centxal billing -- your office handled the central billing for 
2 
a 


» 
r 


oo 
wi 


office raneger, sir? y 


nates 


a6 > I believe X had the title of budcet iirector. 


Capac 


iv And how ters bee ‘you hald that position, sir? 


$8 1962 that area, ee 


r 19 Have you always een in the adwinistrativa end? -- 
4 


© August of 1966? ; . 

h { started with Eerden July 1935, eG ae 

Q And what was your posit jon just prior to : the tira you becam 
t 

£0 tT heve always bean in the accounting eid. 


N 


} 21 Now as Such, Mr. Rouse, ware you familiar with the records 


22 }ikopt by the es Company in the ordinary course of its busi- 


23 jja98ss? 


24 twas familiar with the accounting records, yes, sir. 


25 42 Now, Me. Rovso, did, you appaax in Chicago, Tilinois, 01 


f, 
1} xovember 19, 1970 in xeésponse <0 a : Subpoena duces tecum of the f f : 
2\'\ rederal Trade Comnission assued to Boxrdan, Incorporated, dr. con 
3 Hi nection with File No. 6710149? Do you seek’ sich an appesrance, { 


* . 


A X do, sir. 


Q I hand you --- 


MR. MATHIAS: Mark’ for identification a document 
? 3 
entitled "Supp. Duces Tecium, United States of America, Federal 
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j 


_ 


9 Trade Cosmi.scsion to Eorden, ‘Incox poratzed, to which is attachsd 

‘49 {] several pagas with the heading on the first cane, "Srocifica- 

-q4 |j tions” a as the lest two pages a rescitution o£ beg Federal 
12 |j Trede Commission siciating an investiga sion ints the acts _ 4 
fic 


123 practices of the Boxten Company and the Great Atlantic and Par ~ 


14 Tea Comoany > Incox porated mie fo. 6710149. Mark this as 


+ ne SSE ROR YE ER Pm A RR NR EN TREN ERY FREER Mm Sm aR I 
. * eee ; 
PO APRONS OE GERRI PERO RARE ae PINE No se ‘ 
e 


1S ' iekaston BE hinit 2€ 4A ttizoagh BH for ident ification. — 


Semen -oes 6 


13 (‘The documents referred to wera narked Chedeotente 


47 Exshibite 264A tt rough | H for ident sification.) 


cee sree ge soa emerge = 
eA lt ye ee oA Rg 0 


18 || By Mr. Mathias: 


| 


paemene Ee 


9 '}Q ZI hand you, sis, Commission Exhibit 264A through H ant ask 


zo j}yeu £€ vou can identify this dcaument. 


fens meee een me Tote ret eee 


ie ation ‘aah. er dphemachnaiah ed 
Se I we tt i a 


at yA This is e2 document I use? to assemble certain records that 


- 


22 you ‘people wanted. 
23 190 And this is the document to which you vor reaponehd yee 


ees cea 


a4 you apps. 2 in Chieeco on Novenbar 19, 1970, at an investi.ga- 


25 Wtdonel hearing of the. Comasslon? E : 
4 
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i 

H 

THA Yes, sir... + i : : “| 

2 WR. MATHYAS: z offer 2644) ti:rough H in evidance. 

3 JUDGE HINKES: Is there any objection? | 

4 MR. FOLEY: = object. ‘Thare is no relavancy to tl.is 

§ preceeding. i 
6 MR. MATHIAS: Your Honor, there is a questicn of the 
7 }j authenticity of varicus docunants which subsequ2st question: ng 
8 i} expected to hen Were prodticed in response to this subpoena by 

9 } Mx. Rousa and I believa that with that explanation and since th 


fo |} question of authenticity has beea specifically :aised by ; 


$1 |) Teupondent AGP, that this document does become relevant to this 


42 |} proceeding. . ss E 


° 


2 JUDGE EINKES: I will overrule the objaction. Tha 


$4 Aocument is received. 


15 (The documecrts, heretofore marked for iduritet Ctoation 

“ as Comaission's Exhibits 264A through H, were received in : 
17 . evidence.) 
1g || BY Mr. Mathias: ce , oo 7 


19 1 @ Now, Mr. Rouse, calling your attenticn first to Specification | | 
20 1 & Of that subpoena, fox the seke of convenience 3ince I believe 4 


21 jj “2 Procecdad in this rannar on November 19, 1970, I woule like fi 


| 22 to start with this particular spccificaticn. 
24 Now, Mr. Rovse, how aid you first recatve a copy of CxX--2647; 
eg ft A Edon't ravall. It was given ma ox mailed to me or sone- 
oy fi thing. F don't xvecall. 
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Q Well, when you did finally receive a copy Erior to the dat 
ia which you appeared before the Conmissicn? _ is Sic 
A This is correct. 

Q When you recaivedc the copy, what Were youx responsibil ities 


ia connection with it, eir? 


A Well, I was given the cesponsidility of reoponding to 


these requests. Assariole the records and gat them down there. 
Q And what procedwes did you follow in order to comply with 
this request, sir? 

A Vell, I directed the people under ma to go to the places 
Where these things ware filed aud get them so they would be 
available t> turn over to you. : 


Q and was this work done under your supervision and cont-:ol, 


ee re 
* . 


sir? a y 
A “ves, sir. 
Q ‘ow, siz, referring to Specification 6, which calls for the 
period Novem ar A, 1965 ‘through March, 31, 1°66, aii xoute 6 20ks 


and rebeta. check: regiukers fox Borden's O'Haxe route in the | 
re So ae} 


3 — * ae 


bes 4 , 
Chicago,” t12 tite; nefropoliten area, what documents did you 
vaturn in resvonse to that specification, sir? 


A Well, you have them, That is a sample of them ¢hare of 


3- 
the route Looks --—~ 


At Eg A OS AO CO tes ee a BE 


MR. FOLEY: I move to strike thea witress’ statemaat vou 
hava them. Thore is :o fourdation ladd at this time that h2 


knove thet te. Methias: has them. 


2 
8 
4 


5 


ig 
20 


2i 
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JNDGE HINKES: Are you questicning the veracity or 


his honasty? What ‘do you rean? 


UR. POL LEY: How does 


was subpoenaed in in ekdeive 1976? 


of 


JUDGE HINKES: Ue has testified that Mr. Mathias has 


the documents which he ccllacte: 


‘based ‘upon personal knewl2age. 


a. ‘Now I prasuma that this is 


Did you give it to Mr. Mathias? 


THE WITNESS: Me. Mathias was at ¢he meeting and the 


i} books were turned over to the F 


TC. Row to gat technical, the rah 


has then,to ny knowledga I gave it to then. 


HR. POLLEY: That is spasesule 4 that is my pint, Your 


Honor. The witnass cava documents i the PIC. ‘Trat is ae 


he knows. What havpened to those documents remains to ba 


established. 


JUDGE. aca iat X think the observation ts reallv 


Kind of xJdiculous, Ne. Foloy. 


This witness gave che docurients 


£0: FTC. Mx. Metintinis is counsel for Pxc. 


MR, FOLEY: I am not objecting that he gave the ‘docu- 


ments to Mr. Mathias, 


JUDGE BIKNES: What then is your point? 


wie FOLaY: I am objecting to the statement that Mr. 


Mathias has ‘arb documenta now. 


JUDGE .wrwes: That 


Poxheps he is wrong, but the st 


ie concerned, that is hia inpre 


is this witness’ conclusion. 


atarent atands. As far as he 


ssion end ve can go cn from thet 


a Po 
ee 


he know that Mr. Methias has a 


rene me eet 


ee ed 


Ps 


4 8% se 
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1 notnt. z don tt know what sort of a mountain we are raising out 
21 0% thie male hill. 
J By Mx. Mathias: 
i Q Mr. Rousa, was YX the attcxaey for tha PTC to whem you i j 
3 jj tuxened over the docurtents Pursuant to this subpoana? } 
6A That was nt imvession. 1 didn'* evarnine your exedeniials,} | 
7 i bue you vere the attorney and I believed this to ha trua, ‘728. | ; 
9 HQ Now, six, ££ hand you three copies of aocurants showlny f 
g | with 19 February ‘66, with 18 February '66, and with 20 Me:zch 
4 
170 }] ‘G6. ZX hand you there documents and T vefer te your left -:wo i 
q . 
11} Cartone full of similar documents. Do thore appear to ba ‘the ; 
12 {jj decmments you turned over to me on Novembar 19? 
13 MR. FOLEY: Your Honee, J objet at this time uniees| | 
14 4 tha docunents are marked for icentifigation in order that «she i : 
: 15 j| =ecord may be clear, oe : A ‘ 4 
1S WiNCE RINKES : Ths 8 object ction As * overzul ed. | 
17 ; MR. MATHTAS ; Your ¥Youcy, I would 1Lixs to Pouren tt at - : 
4 18 y}each of these esomer: &3 contains on its front page a marking : 
19 Peleral Trede Comiisedon Exhibit No. 68 in the cane of wlll 
{ 
20 UPchruary '66 ané sind lar. markings appear on the other tuo hook- | 
21 iiecs as weld as each and avery one of the dcecunants in the two 
1 22 }icartons. . } 
23 Ml. FOLEY: ‘Thane is no way, Yaw Hone, for a te seu nag 
24 Qte retloat whats deamants are th fhonc Carteas about which tne | 
: 23 ivicress is ycang to Te auked t2 giva cone tess ete oe 
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t JUDGE HINKES: Perhaps he will be askéd; perhaps he 
2 |} wil) no. At this point this is merely idencification Sant: like 


the wituess taking the stand and being aiked do you eee tha 


robber in this courtz0cm? Noss this witness aee the docuacnts 


that he supplied in this courtroecm? That is th: identificiution, 


o 


that is all. and % x presuma that the anever to the witness is 
that dows cr let mo wake £& nore clear. | 

: My, Roawuses you handed cver a number of docunent, you 
say, to the Federal Trade Commission and under che brpressi.on 
at the tima that Mr. Mathias was the attornay for the Fedexal 
"rade Comission, is that corcect? 


THE WITNESS: Yes, six. 


JUDGE HINHES: Do you sad those doourints haxe or some 


of them? - | ha oo. 


“F 


ee it ere tee mene 


and I sca that 4 thace three ax axe identificd, so Xr would Bay that 


ete aces ames erent ee Ae enna = tem a ee 


thay are the dos uments. 


eT ee ee ea e 


JUDGE BINKES: Very well, lex’s' go on. 
By Mr. Mathias: ee es 


Q Mr. Rouse &, the S2eci fication No. 6 dalls also for xebete 


check regietero. r hand you a secios .of docunents vhich. are - 
arked 88 with vaxious nuibers, 1 through. ~~ there are a sional 


ar of subparta. t will put it that WEY e one of ‘chese is 


Pe 
« 


} 
Dateien Xt sca azaunents ‘that look Like they are 7 


marked én Federal fxade Countseion Gxhivit No. €8_on the bask 


and ahows the PILE Ba. G7L02R45 and the date 11-39-70. Witnase ae 
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oxo tha reporter's initials is JB. 


New, Mr. Rous, zi hand you * is stack of documents and ask 


you AZ this is the scat of documents whick you raturned in 


‘ty 


x@syonsa to that portion of Specification 6. 

MR. TOLLEY: Your Honor, ons 2 acain respondent AGYy 
objects. There is no foundation laid by which this witness can 
answex that question. There has been no connsction made or 
astablished at this hearing between thase documents and tha docul- 
Meats that the witaces roturned in resco.se to the subpoena 
in Noveriber 1970. There hes besn no conzection made and no show 
ing he iin 

JUDGES HINKES: Well, isn't that what the dies ass is 
heing asked? Would you verdad the last question? 

MR. FOLEY: Your Hosor, he can’t do Sat, sé I muy. 
Viren he submits thase documents to Mc. Mathias and Mir. Mathias 
tekes the documents and be “tags them back here two yeers from 
the time he receives them, how is the witsass expected to know 


that those pieces of pepe: in Srcuts of hin are the sama re 


piccas ‘of Paper? 


JUDGE MINKES: what is exactly what he as baing «skoda. 


dewnments hava bsen ‘etainpsa by Mr. Mathias. Someone else van 


establish the fax 3% thet the sara documents handed by the wi. snes 


‘Grace al 


' 
WR. FOLEY: f subnit unless thera is seme -- those | 
| 
ue 
5} 


te tr.” Metchips are those deskats, but thic wltnaes cannot siy th 
caret - v : 


SULGE WINKES: Why can ho nob? Te ae bling s9 tt.at z 


1 &, 


JUDGE RINERS; ’ * Qidn ty think that ,x 
Shoulg be 


Teroved from hy 


happaneg two year 


S &go, r Shouldn’ 
ing, 


Ui fication en thi}, 
i 
that: that Elece 


“Ppsar to TL? to bo tha 


t 
2 over to mr, Mathiag 
By My, Nethiag, i 
Q Now, Mr, Rouse, from Where ware thes Toute books ang rebat 
check register forms Sbtaineg? ; : ] 
Well, tha Toute boots Ware Obtained from the branch ay Whiol, 
tha Toutes ParZeag, i, this PIL Loulas 


the 


Wray CET 


tem 
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JUDGE HINKES: On the record. _ 1817 


By Mr. Mathias: 

Mr. Rouse, before the braak wa ware discussing Specificatica 
4 of the subpoena which involved the pexicd January chroug Marca 
of 1967 and involved certain A&P stores and other stores in the 
Gary and Hamaond-~aran. Now © show you, €irst of all, a group o 
pink dpokondy all of which appear to he to A&P atoxes in atthey 
Gary ox Hamucnd area Quring this period of time and ask { you if 
you can identify thase as being the docunents you returned in : 
respons: to SpaciSiontion A, that portion of 4t dealing wich 


A&P stores. 


A Thase are the ALP invoices. that appear to be in that 


Sequenc:s. 

Q and I now show i documants merked “Yowoi'ce, the Borden 
Compeay" and addressed to various stores, also appearing to be 
duzing his pariod of time up through frei January through March 
of 1967 and ask you 12 you can identify these as baing the involves. 
returned for the other storss under Sysci#icetion 4. 

A Yes, Sis. These are the invoices. 

Q Now ca hand you a series of check xrevcister receipts with tha 
Borden logo at the <op, which appear to bo all issued in elther 
Yebyuarz, March ox April of 1957, and ask you if tiese are .. 

tha rebate records which you wetiwned in somsonse to Spsci:ficats 
4 in Novend3c 1970. 


MA, POSEY: Frosaondent Arty obhicete oa the ground: that 
Reece esen ee TES eS RA NIAC ENE SECON eE TAA OTS z 


he. 
4 
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there has been no est:ahlishing that the witness cen answer the 


2156 : 
question. 

JUDGE HINKHS: Overruled. 

THE WITHESS: They are the Boréun recores that ware 
submitted. Whether they are camplote or nok, I don't now but. 
they are Borden ey I am sure they are the ones I suh- — 
witted.— 

By Mx. Mathias: 

Q Wherein you say whether they are complete or not, what: do 
you wean? 

A Well, these is an indication that it passed through either 


hands. I don't think they are incomplete, but thay aid ge 


° 


F< oes RORY ete Ree = se 


yj} out cf my hands. 


é 


Oe toes 


9 In othexs words, at that tine in 1970 you turned over all of 
eecords chet Borden had? 
ee SE EE SS SSS SED 


A_  That..is correc, and 1£ youhayse shown me all of *hoze 


we te ome Pe CO eRe mm 


xecords that I turned ovar, they are all here. 


Q ° Now, Nz. Rouse, I would like to refer you to Specification 


3 of ths suipsona which for the pexiod Octoker 1, 1966 -- stxik 


that. | : . ; ne 5 
Going back monantarily to the check register receipts which 
you have just provictsly bten raferread, I note again that ‘che 
gexicd of time covared by Speci Ei.cation 4 is January throvgh 
Merah cf 1957 , whexecs the cheeks are dated February oe 


Apel. of "67. Can veu meplain why thia ts so, sic? 
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A The check is dated the date that it «wis issued and covers 
the previous accountiag period. 7 
Q That would be tha previous month, six? 
A That's xight. Peenennrees i this period wo vant ‘under 544 
ang a provious month conld te if the necount was bilicsa on a 
weakly basis, it~covrld ba four or five warzks. tf ke was billed 
on 2 monthly basis, bu wuld be the month. | In other words, we 


S 
j didn't attenpt to 2 weeks in working up the rebate. 


2 Now, Mor, Rouse, I would again return to Spacifieation Ne. 3j, 


which covers the psricd Octobor 1, 19€6 tarough March 31, 1966 pia 


; request invoices which are rebate recorés and/or other books an 
xecords showing for each procuct in size and style of contz.iner 
{a) net prices and (b) unit volimes of sala of Fluit nilk end 
other dairy pocducts dolivered *o the steras listed below iid 
then the list of att A&P stoves. located in Valpataise, Indiena, 

2 Title a ae 
ard (») ¢ho Joe & Eons. stoxe located in Valparaiso, + 


& 


Indiana. 
JUDGE WINKES: You said Octobe: *€S through March "66 .} 
UR. HATELAS = zr eat through March ‘67. Tt am sorry, 
sir. That was ‘a eXxor. 
JUDGE HINKES: Very wall. 
By Me. Matthies: ~ 
Q Now, Fae. Rouse," I hand you a sories ot pink billing oteate 
Which huge ab the: “ep ths Royv€ua Company ad List og tha cuetorse 


rate: REL Glas 2 ob we £ Mees ok AG? -* 8S Satome® Avie. 
oe 2 SALES ¢ 


on 


o @ NV A kf me Be HN 


SR Re OE OM IST OE RN RS ODT AN. MEU AL Tee 
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elpaxaiso, indiana, and ask you if these: are the A&P invo-.cas 
which you returned in response to this sp<ccification. - 


A Yos, sir, these are. 


1 Q Now I also hand you a serias of inveices of the Bordan 


iptle 
Company listing tha customer as Jas es, & Sens, 1307 Lincoln 


Way, Valparvaiso,—Indiana, and.ask you if these are the invoices 
rye : Tithe 

which you roturned shewing the billings to the Jce Fettel Store 

in Valparaiso under this spscification. sie 


A They are. 


Q Now, He. Rovsa, I note that the cecoo:d -— nor do our 


/dommoen:s indicate ary further documantatéon in response to thie 


subpcena specificaticn. Can you explain why this is so, sir? 
A Spscifically car. We go over the further documents you have 
refersnea to? ' 

Q Well, I note thet the spscification calls for irvoica:s, 
“evate records and/or other bocks and recexds showing for cach 
product and size and style of cortainer (a) net prices and (b) 
wnit volumes of sala. Now. in response te the Specification 4 
connection with the customers other than AsP, Hole returned cer- 


tain check registers forms. 


xebats check rediss: er forms submitted. 
A Well, that would indicate to me that this was 4 net billing 
Q That is thet veoth tha Aa2 stove and oneoe 


Tet 


(4 
retes Oot biG, 
NT 
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Q If there had been any records.of the Bexdea Company, they 
would have been returned under this speelfication, sir? 


A Yas, six, they would have bean and I could find nena, so 


: there weren't. : : 

Q Now, Mr. Rouse, I would like to refex you to Specificetion 
5S of the subpoena appearing on CX-264D. This soecification 
cevers the pariod June 1, 1969 through March 21, 1970, and calls 
fer a Eg rebate racairds, and/ox other hooks and recoxds 
showing for each product and size and style of containar (a) ne 
pricas and (b) unit volumes of sale of fluid milk ard other 


Gairy products delivered to the stores listed baloew. 


Now included below under the first heading are all A&P 


; 

‘ 
‘4 

i 
eg 
Lae | 
7% 
ia 
‘4 
14 


stores lacated in Hurmond, Gary, East Gary, Valoaraiso, HichLand, 
ér, South Cend, Elkhart, and Mishawska, FIndsana. And ‘there 
niumbor of cther stores Ilecated in vecious communities in | 


Foes State of Indiana. 


Nov, ZI hand you a series of pink Boréen documents mart:ed 
showing the customect name’ in each instance to be verious GP 
stoxes located in various Indiana comaumitias aad ack you to 
took threugh this stack of documents and tell m2, if you can, 


i£ thesas are the dockets which you retuxacd in tesponse te 


é 


2 


Specification 5(A) of this subpsena. 


HR. ELHAEPER: Your Honor, if F uight interject while 
thea witness is looking thuxa, I assuma thr: this line of ques- | 


j tiening deoling with the 1969 and '7e@ deeiants is not dirceted 


ee me gn 
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to Count 3 of the complaint, 
MR. BATRIAS: No, Your Honor, it is not. 


THE WITNESS: ‘These are the docyvments I turned over. 


By Mx. Mathias: 


e 


Q or, Mr. Rouse, I hana you a series of white niseces forms 
maxked “Invoice, Borden, Inc.® and showing various customaezs' 


names in various Indiena cowwnitias for the vacious months 
coverca by this spadttoneson, that is, June 1969 threugh March 
1970, end ask you if you can identify theze documents as being 
the invoices which you returned an connection with the other 
castoners listad in Spacification 5 at ths Novenber 1970 subpoon 
return. : 

A ‘They are. 


Q And now, Mr. fcuze, I hand you. copies, what: appear to be 


ee ns 


2. 


pnotocepiss of varicus check wister forus, dated from July 
1969 through April cf 1970 and edéressed “a various customers 
in Indiena communit faz and ask you if these are the rest of the 
records which yor turasa over in response to Specification: 5 at 
th: Noverber 1970 sudscana return. 

MR. FOLEY: Your Honox, I woe cbhject to thet ques- 
tion. he witness cannot possibly answer it as to whether these 
documents thas he has in front of him are, in fact, the sane 
aovistant3 that he tuned over to conplaint cornsel over two yaar 
ago nor cam ha sey weothax 2 pile of pepars in front of him 


congtituta 212 of tha papern thet ha turned ower and that has ac 
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JUDGE WINKES: W211, as to whsther or not this witness 
ean stat:e thet these ure the decunzntzs, ZF see nv reason to ques-; 
tion ths veracity of his xnsver and if he ansie7s that he can, 
that is that. As fur ae being the same dncuxtatcs, we will sind 
that ove in auc caoursa. So far ha is only being asked whether 


hese aro the decwients that he subuwltted ard I think we cen 


explore tha possibility as to whether or sot thay - are all of 


= established through questioning. 


the documents or not. 
You may ansver. 
THE WITNESS: I think I cuniifizd my deal once be fore, 
that whether they ere ell hore or not is inosssible for ma to 
(av, but theee ave tha tyns doswmonts aad they look like tha. 


epee 


accumrsars and £ would say thoy are the docurents T turned cvar 
to you in veeponsa to this subpoena. 


By Mr. Nathias: 
Q Now ayain your only quest:icn as to completeness 29 to whethor 


oe 

Scnckedy may eva gvoted. Borden coofcad. Ne dalén's reszo7rid 
“ all of it hecause we couldn’ t find certain things. 
Q But to the bast uf your ability you searcived the Borden 
: xucoxds and these ware all thet could ba locstunl?. 
A Thet is all aud I am sure you people have done the sare. 


Yhen I cave it to vou, vou kept tham ---- 


Iowcve to etarike, 


i 
¢ 
Cay 
& 


& 
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THE WIVWESS: Rod I think Lt is incaen to believe chat 
tacea axa the ons x aurned over ao you. 

M2. FOLEY: IX weva to strike tha witness? sp2culation. 

IMSS NINKE: That is an opinics. That potion ‘vii1 
ba stricken. 
By Mar. Mathias: 
Q Evt 2vary effort: was made by you as the superviner oa 
project: to obtuin all of the rabstea scecorés for these variois 
CUGEONMIZS « 

MR. FOLEY: I object’ to the vaguanass of the phraje 
“every -ifoct.” 

JUDGE HINS3: Cveervled. 

I teok ¢11 effore that I thoudnat was 

rougonabdle. fn sth2-r words, I % Y evcheusted the possi-~ 
bility of finding eny further records. We wont to the plac 


ware thoy should bs filed, we got mozt of the informacion and 


‘thea wa triad to find the stufZ thet wus wissing. You get into 


an arca shat thinys ctits misfiled and they are removed at tims 
for geod reenon by prepar, you knou, prople euthorized to sue 
them and they get overlocked.. 

I wade tha ef¥ort that in iy wind resconded to this 
recast. I wrgcd my ¢cople to do the same, 
By Mr. Mathias: . 
Q : Mr. Rowse, now ~ would Like to call ycur attenticn to 


Spesifieztion 9 of the subpoena which calls Sow tro period 


loeg’ 


ee 


iiaaees the of Richard cae 1825 2195 
"eee 
* NOt a vesord kent in your office, sir? 
xecoxvd test in my office. itt fs not en ascounting 

' have not vzeen this type of renerd bofore. 

JUDGES HINES: Were the dcewmente thet the witness 
sroke cof just a Romant ago cocuments kept: da his effiice, t22e 
Ones that ware comp ated to the pirk forms? 

2S were igaued by the: Coliabus office 
az shown by Colunbus, Ohio, Cofe 12. They issued them on 
authenticated reques’: for checks coming owt of a branch that 


re and they tusue this check. 


JUBGE EINZMS: LZ andezstend. But now the form itself 


is not a cheek, 4s that right? 
Zs WIPHESH:s It is & covy of & check. 
JUDSE HAN ALS ¢ It is? 

Tais is a copy of the check that is 
actually issued and this ts & copy of this fozx or one cf ‘che 
other forms. 

JUSGE AIMS: All right. Now that form, then, where 
is it kept? 

TilS WIIRES&S: Whica one? 

JUDSS HINM'S: The pink one or fie -- 

That woud be in the Colurbus file. 
Tr, othe: words, if “hey iseusd the chack they would hava 4: 


shemn. YE F tsencd the saeck LT would hare at An my exizica. 


ee ee eee eee 
oo enema rear ere ane = = nr eae 
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JUDGE HINEES: X see. 


By Mr. Hathiass 


Q Now, when you chtained these pink slipe, i that where you 


a the senate Gata Excm? 


A Weil, the est-up wa have 4s that some time during this 
period carly in che period Benton furcher consolidated their 
accounti. ag functions end ore of the fiings that they consoli.- 


dated was the isgvance eo: checks which went dowa to Coluxbus , 
Ohio. | 

Now, the statun of thet insofar as Chicago regicn was 
concerned was that they wore performing a sérv ne Bureau functicn 
for us. Well, t always looked at it this wey, that they wore. 
pars of the accounting facilities I had at my disposai to. 
‘accomplish ~-- 
Q This wa a pert cf the unit undez whic you worked, the . 
Borden Company? 

A Well, they were * part of ny accounts payabie departnant. 
‘Ve etal? had a small hionkin payable department for amergancy 
purposes but ti.0° eulPose. of the consolidation was to get the 
clerical. work down in one ‘place end accorplish whatever ef 

efficiencies that would dive use. 


‘S 


Q And now I think whet the Bxeminer is arking is nen you 


obtained these check co fas in response to the Ccoamission's 


subpoena which files aid he obtain gchen frm? 


cea NS 


& T nad +o request. Shen from Coliiors. 


¥ee 


s 
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“wee ‘e270 


ws 

el 
» 
: 

fees 


ety 
tle % 


Iaa Comonay? 
a 


COSTECS » 


: 


= 


© 


@icuncnt a otpy of an cntixy in a Ledger 

ov other beok weintalasd by the Boréon Cunpany which would 
reaest2d by Eo:rdaa Comsiny 

on or sbent Noverbas 7 or 95, i966? 

A Wali, thic is tho form that is usad to provi.cs a means 

for the Hewuend lenca in this iascance ti» request checks 

to theca cuwsteness a14 it vas ou mactioa that all of them 

shovld been hexe. New IZ he forg 2 or senathiug cass up 

tar this was oxepaucd, these could ka sthera, put in the 


nexmal buginies practica we expacted him to have his entize 
wa could get it in the vacordés and 

ditermings ous opaxcting pealticn. 

Q Would this deeucant 4674 veftect all the checks paic 

by tha Ranson’ branch of the Barden Conpany ox paid cn 

behalf of the Hawwentbvanch of the Bordar Coapiny to eustcnacs 

en Novewhexs 7, 196€, 1a that correct? 

UR. NACEXAS: Your Honor, new © think the 
question de awfully broad. He is the ona who js Dbiriaging 
§n othar prodncts pocsiniy and ofhe ate : seuanec’s CL * 


* 


> 


chack. 
WR, FOLEY: Xwihll uaxsrow che quastiea to confine 
Lt to wilk pxoduets3. 


008 VIEES SSE G78 should bu. fate should be 
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would you explain hew wea could datarmine the net price after 


2233 


all discounts, éaductions, rebates, and so on, that any one 
of those customers paid for milk products? 

A Well, the sales that wera billed by ‘che often, we 
called it dropped out of the route book. In cther vords, 

it had to he dxapoad ovt at the same prics the man was chargad 
so he could settle the accomt with the driver. Then at 

that point we would pike it up on an iavoice for the pariod 
covered by the billing, whatever the agreed texms vere, 
weekly or monthly or semiewaekly. ‘Then we would apply tha 
price supplied by cha sales departmant, and thexe ware. soi 
that nat billed and that invoica was relatively simple. 

You would extand your quantities and get an amount: 


and send themwaa the D411 and hope he paid you. 


= 


Thon these wore sons that wore billed at list 
price, ana hare you would send the bill, and he wonld maka 
wattlenant, and then in settlement of your agzeemant with 
him you'd dzaw a check for —en the agreerent was and 
eand hima the check or dslivor it to him 

These ware tha two overall general enables 
There Ware some whare a nen would bo on list price, but 
YO“ some maasoa cr other he weuld get into a compatitive ‘jam 
aad my miderstanding is that for competitiva reasons, why. 
thera sould ba adjut:tmenss mada to the »412 that was pre- 


axibly sani: at: lint, end here again 2 check vould ba dram 


a 
_ be . e . 
ES ES A AT LO LA OO PAI SAS 
PA OLE ALY LE: LE OL ETO ALATA 
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end wauwld be on the sales expense or on the Se 8é.les 


’ 
exponsa, 


Q All right:. Now 190% me ask u at that point then, £0 
that I undarstand, lf thera were sowa spacial arrangement 
with the customer of the typa to which you hev: referred 
on billing, is shat: you ary saying chat the discount, ‘che 
peclal discount: might either be taken eff the invoice that 


ee 


Was Sent to him or it might be given co him in the form of 
' rebate chack? Is that correct? 

A that is right. I didn't chock thet cut of thera, 
Shere probably wers, and i'd have to see the Llavoices —~ 
there probably were invoices whera the egxead discount was” 
taken off after baing billad at liet. 

In othar words, I taka your svestion, these could 
be a cuctomer billed at list price and ne vas on an agreed 
10 per cent dhesomne, tha @iascovnt could be right on the 
invoica sent to him, 

Q Rather than on a robate check? 

A tt could | Thévo undoubtedly vas coms, LZ he didn't 
want taa check, why,we wouldn't do it. In othar words, we 
woule conform to the customer's wishes if that was his desire. 
C: ALL wight. tier, Mz. Rouse, just to make cizer ~« thi.a 


was the doneearn that ~L had fxcm your tastimony this worning << 
g 


fo: such 2 cuptcwas in _ogéar to dztamaina ths cotal discomt 
sa ISR eat anger epee RR OE EB EI 


that hu vas qoctinyg or altamastiv: tly th: nes price ka wee 


re ALAN 
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paying, you would hava to review tha route boot, the invoice, 
. 
end tha xtnate chack copy, is that caxrreos? 


a 


B Yes. The ronte bock vould bn the traensnztion batvecn 


in the cuse of cash gales. In the ozsa of offica billed sales 
the rowse book would maxely xvafledt the treasaecstion betwaen 
the compeny and the routeman. To get from tha: point to 
the custouar you vould hav to get the iavoice, 

MR. SCHAEFER: Thank you, six. 

I have no furthe:: questions. 
By Mx. FoLay s 
Q You made mefersance to making up the bili and sending 
t out to Borden's customers a: heping they'd pay. Did ell 
Eovéen customars pay their bills ‘0 your knowlodge? 
A Wa hed bad debt oxcerilencn. 
Q Do you know whet thut bad dabt oxparienco 

NOe 
}- 

Q Can you tell uz approxinatealy hew iuch o2 


{ 

' 

the company and cha routemen and the company rid the custcmer 
! 

| 

' 

| 

* bAllings ware not paid? 

{ 


A Ko wouldnt heserd a guess. In my gaproluy Iwas inferwned 


X pexr want of salwe to apply, I den'+ evn reel) wast it 


writeov¢s, L don't kaw. 


| 
Wii, and ‘wa gat ¢ ; Now, how that was depletad by a 
Me. Koved, with vatiowanue te the borden | 


4 
j 


thea ace in tha cosaer fo: thn ¢*dars xeorte ¢ ' 


I we ) t 


ee Lh a deh tomachiondl 


oe ae Cate OF FN, ORR RRR NNT 


nnn at abe SOO nee SATS A AEN OT SAI 8 ONES Ne “OY me 


een ere S 0g 6 -WERMER Oe oy RETO: TH Fam Eee we 


ne 0 wes ee me: 
Or ee 


. « et seer 
Maen Per SEIS WEE SS 


Sees 6 gts RS POs LED 


¢ 
ERLE LOO OD IO CLLNAD OEE OO = Oe A ee eee 


rackat: te 


omit £21 
Bapaxzcace 
Lye 
a 2: 
of docwss 
paytents 
A Xes 
Q BRS 
COLAC ¢ 
Wad 


fad, of 3 


lp sews 


2 
LSS0LN 


A Rae 


Q Dat othan payramts 2 baxaen | A EUStoMars not 


woasiduce 


Entaxqut 


oer ¢ ° 
ges Li there is anything 
® 


the chess ware tesund, 


R 


on alse dina hs. 


2 yoruyinrn’, 


ee en ee 


>t - yer eRe 2, fe te eye e ey 4 oie 

now you 257A through Ce. 4: aye! 
* * ee *. 

£5 rok mn DON MELD iy SS 

WIAA 

e 

‘hse typ2 of 

as, 


1, wha check copies would ks 


sa ot & citucr Tews ach othor maquadse 


: 
! 
i 
| 
‘ 
Hy 
i 
i 
{ 
$ 
' 
' 
: 
} 
: 
: 
i 
H 
| 
i 


rd a lo *e, Se te 
elened 20. cover this type 


yomme mre 6 eet amr arte 


- 


sade £ 
pC 2233 & 


day the Eaxdan Coxpeny to ne rosetes, euch es an 


ee er 


pay.wins GF Gvaet p2yeury ZS thet natnra, wate nos 


"igetad on donuts suck a3 Bidahbit: 257A? 


should not be on that typ? vor. 


- 


soaring of tha Bovean Comgray, AL you knoe, 


| 
of thawte ether paytonts? 2 [ 


BEST COPY AVAILABLE 


Anas 
Z €eon't know of eny, and = eant* nay that 

mere de not any, but if thsre Ls. thay are dam few. 7 

ezm?t recall =~ 

a Yor my questioa iss bo you kaow what department 

Bordon Company — : 


fna accounks peyebla. 


Ys that your Izpaxtmont? 
r. 


No, 2 am not wikh sham GAYTOTA. 
& 


Well, was ic? 

Yas, it was wacer na excopt the cre in Colwbus and 
teat Wes | ean arm of mina, T guseés ypu tamind 1t. 
Q Tha accounts piyazle dagartnant in Coluxbus wosld 
nawa aveh Gecrmonts for Storns $n the Gury Hamond araa, 
13 that correct? 
A Yoo, 12 ‘che 3 squeck way sent thec:, chew would, oné 
the raquse: shoulda bs sent there. 
Q t# Dovden wera weking @ payment of 2a ree erbuidy 
to a custemar, would you heve had 2 sacozd of it in the 
ACcOUnEs payable. Cepanurenk? 
a. ¥03, 2£ they dsaued 8 gnecs, it's got to ba in thexe. 
We gan?& palence our cusa unless We co. 
Q ae Borden wor2 to have been making & paynent for a 
gqrend coening aspiatanca, vould that have heon in the 
sccomts payable capiriment? 


A Yt snonld ve. 


1833 = axa: 


f one or a ote Seco 
om tunis eaquese 26% 


1, % doatt kaow what a brinch moncger will @o. 


heave got the wreng min. Tt s wow Not 


ay dt ha cn thee or net I deatt know. 


4, 


«, ve i‘ sd. 
Gerisnde Te chould not be? 


Whether if 4a, you Con?t! knew? 
XT dontt know. 


ow, “Ur. Rov 2 ome wanted £0 dutexutina, af you 


ware requested by the Sucpemna, etuzk nok prices chargad 
to a cuetaver an the O'Rere coun foxy thee months of Pabwuery 


iG, gould we doe bo by vetoronce Zo the Bordan 


sour books For thet cuatessr and the check coplias or chack 


MR. SCHMEEER: Your Rover, f£ 
Interrupt the question, but E*ad like to chisct to the 
of 4% diureefar as = balkieve Hee Policy nada LE one vara 
dstezming, ee you ware xeqredicd by che avbpcena, the net 
price on the O% Hara route custsnout, tuud I den*t balieve thet 
with raspact to the 3’ Race rouce cuslenans that, wid ine 
yeqgune’s of the subpowa, and trerc Fone % think that it is an 
fnappropriatea fora ef qveation. 


ne. VYOLEY: Well, EF will vithdray that. 


bees te 6 we meee es 


scene nea ct: serine he 5 eOe ates ty ee Rear a Ore MOT AA! te F ereuree . 


ee rer ee 


| 
' 
‘ 
: 
' 
4 
» 
; 
4 
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| By Nr. Foley?! 
Q If one wished to determina the actual net price chazgad 
to a customar on the Borden Of—tare route for in months of ° 
February and March 1966, couid he ‘do so by reference to the 
Bordan seats hock far thas custemer and the rebate xegister 
check ragistex? 
A No, you'd hava to get the invoics in the case of 
office billed accounts. : 
Q Now, ean the amount reflected on the check register 


rrr — en 
ox rebate mmoxenda be applied across the board against al} 
of the items purchased by the customer? 

For example, a customar bought $1,600 of merchandis 


at list prica and tne $1,600 entitisd hin to a 10 per cent: 


diccount, se that he xeceived a check fore $100. Can wa 


say whether each item purchased by tha custorar therefore 


reesived a 10 per cant discount? 
ZL never was ecnceraed how that was applied. 
Is your answer you don’t know? 
It <- 
Nr. Rouse, in your answer you don*t know? 


Themk yous 


‘Thank yous 


on rp 2 yy oD Fe OD 


tie. Rouse, I al} your attension again te Coamiunion 


Exhibics 120 throusk 151 inclysivs. tf neideve you ware 


P tarornas \ 
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A Weli, let's take them one at a time. ¥ 


122 is the Calumet area, 122 is the Calumet exvea; 


123 wee: 
Q 121 and 122 ara published price lists, ara they not, 
: sir? - 
Q And 123, ie that a Sstaceent schedule? 
A Yes. This is the Calumet area. I just roticed the 
Ranmmond Branch which is in our case wore or less synonymous «= 
: No, 1% wasn't. The Calumet area xoutes vers part of the 
Eamzond Branch. | 
; 

But if tha discount schedule wers applicable in the 
Besmond aroa, thon they would also come the Calunet area 
stores, is that corzact? - ; ; 

IZ the @lecount was for the Hammond arza, Caluret 
' ds a ecbdivicson or part of Remmond, is that not right? 
2 I would say that is corract. Now, EF can’t b3 held -=- 
Q Yee. To the best of your knowledge. 
A Wa don't know what the Calumet ares is really. 
Tt is a term used by the-newspapsxs to indicate a part of 


Chicage. Now, whether the Calumat area there 2s the sama 
| 


as what we considered << 
Q Wall, fer santos do you know whether the Calumet 


area as wed by Bordan on those docrrents includes the City 


of valepaxaiee in In: Adena or not? 


{0 
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oS 1} In this marketing area there is a Local 754 
35 that has to do with the inside dairy wasbure, and there 
a! 4s a 753 that has to do with the drivers. 

4 There is multiple alk Usha ak this 

5} industry historically has been whiplashed between these 
“GF two unions until the highest. labor rates ara in this 

7I marketing area as against all other daixy rates that 

3% we know of in the United States. 

oi. ta addition thereto, the drivers union sought 
10} for many, many years to seoneok an antiquated device 

Hdl xnown as the homo. dolivory systen, and by du.ng that 

2 thoy have tried to do it with economic saseseeoene in 

13 | ‘he essense of the contract. ee 2 2 a 

va ee They -~ they used to dictate, through violence 
is ‘ana force, but a ‘Yawauit filed by us, and sustained in 
1] ‘the ‘Supreme Court of the United States Assusd “an : } 
y injunction against that practice, so they 4mposed a very 
is | high individual commission to. coach driver, -— in this 
18 atkot today, men are serving five and six atéres and 
Af 


‘naking $25,000 a wane because thoy oe 90 cents a 


al ‘onarea =—— coumissione 


3. gfe 


pus Wa 


i 


se %° 
Pes cok 
a 


+ “a 
- hoe ne 
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ee a ge nO 
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1 || the Wew York headquarters. at this time, how many were there, 


21 if you recall? 


SHA That figure of 32 is a guesstimate. YX beiileve I an 


reasonably close. X would have to answer your question by seayir. 
the nuwbar wes approximately the ssme. YY havo no recollection 
of the exact nurbers. .” 
i 
i ve 


Q But the Middle Western Division aia take in more territory 
then the: Chicego Division? | 
a Yes, sir. : 
Q At the time there was a Middle Wastern Division, was the 
Chicego portion alyays a portion of this Hiddle Western Divisio 
A Yes, sir. 
ee thin the Middle Hestern Division, what was the chain of 
cenmand through to the New York hoacquarters? 
A the Chicago wilt was responsible to the Middle Western 
Divigion and of course tha Midale Western Division in turn was 
responsible to New York. Each diese tneet within the Chicago 
anit hed a counter Aepertineit within a Givisional office and 
20 into headquarters as wall. : 
Q You stated prior to 1969 you were the hoad biyer for the 
Chicago unit? 

Yes, sir. 

Thea did you start iu thia position, six?’ 

In acguast of 1664. 


Wed that Le elbeat the beglaninag of Axgust? 


a te RA CN LO TT EE POR FO LIEE LEE LIE AOE A LOLS OL OF 
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A It is ny recollection it was the early part of August, 
yes, siz. > | 

Q During this period of time you have stated that there were 
counterparts of the division of the unit departments at the 
division level. Who was your countexpaxt at the division 

level during this pericd of time? 

A Tt was Mr. Ira R. Bartels. 

Q What was his title, six? 


A Divisional director of purchases. 


Q As head buyer for the Chicago unit, what were your 


responsibilities? 
A Basically as the head buyez for the Chicago unit, I was 
responsibie for the procurement of merchandise for rusale in 


our steres. This has many facets and products. 


x 


Q You were responsible for the purchase of all of these 


products? 


A XY had a measure of responsibility forthe purchase of all 


of these products. : j ‘ 

Q By measure, IT take it ven had itis buyers working under 
you? i 

A Yes, sir. 

Q ° in the case of ‘daisy products, was there a dairy. buyer or 


aid you handle this personally? 


24 | A As fear as procerenent of dairy products is concerned, except a 


i for cheases, with the exclusion of cottage cheese, I waa 


ir 
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ot om 


eed 


ae te eae aE 


Me. Mathias, was to wake cectain cock Gspartesnt vas runes of 


- 5 Se~w~ we 
a 


the program wlihin th: other orate. So ghodanwen of the 
amtive Compitten, of Cousoe, G.a verore ty us ca tie COMIN CE: 
information that he roccived vO the divisiers1 cffiaes, 
Who was the chaimman of the Sxneowtive Corriltise? 
A We hea several mei who tere genaral masecers aad or’ t 


heals of the Chicago cenit in che 1954-2965~-19EG eva. As 
roadsi 
Pheree and he wes seeceesad ky ‘rv. Willies Levia. 


uxrenmtly it ia lis. Poyner. Theva 


a 3 The head of the Exnoutivs Cor 


the Chicare wilt? 


Sor the Caicas 
of the Chicago Divisions 
a Ye2, sir. 
x 0 SR Gesmisctica with your duties as head buyer, who did you 
LOLGLS te? 


A be Mlarce ¢ couvse to Mr. £.PR. 


chat tine? 


lepataree>-diemeentieeee re 
LON Rae SS A ee “EY Metta 


. 


tw 8 we eee 
a es 


—_ 
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wroever wis scplaced and to itr, Bartels? 


. 


ALO SPT OD A LS ROEDER Br 


A 4. Yes, eix. 

Q When you assumed your souition of head bayer for tha 

Chicayo unit ja Euguet of 1964, who Gid you replace, sis? 
I xeplsced Hr. T.2. Bartals. 


Ha had held the sama position of head buysr jvot prio: to 


Yos, sir. 
Nas he also a inrember of the Fuecutiva Comittee? 
A. hi2te he was head buver, y23, sir. 
Q Ia this pariod 1262-1965-1965, apoxroxiwately what araa ves 
covswed hy the Chicago unit cf the Micdie Western Division? 
fhe yeorrapnical boundaries wore at that time identical to 
they arc today. f | 
Q . in other: woods, tha Chicage unit hed the seme gsogvarhic 
heundincles “7 1964 through 1966 as the Chicage Division has 
at. the present tina? 
A Yes, 648. 
Q Ses thet cemained true genesally throughout the oexind 
Mod vo to tha presant? 
A Yes, sir. 
Q You wcatkcngd thet: at the prosent time che Chicago 
ivision had approximately 170-eone etoros, f believe. 
a Yes, eire 


6 Ta tha pesicd 1954 and 1965, vare there a greater uutkar 


} 
| 
a 
| 

| 

| 

| 
“ 
sf 
| 
| 

| 

| 

| 
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of stonan in the Chicego unit at that time? 


Yes, Bir. 


| 
} 


I vould eatimate that te ba 290. 


Bo you recall the approximare numer of stores? | 
x | 


within that exea, was thore any further udb-unie .br2cidown: 
Did ASP have districts ox axeas witain tha Chicago unlit? {| 
A Yae, six. We have what ws vera as Loneitories witnin 
the current @ivicion and vaits back in 1964~1965. 


Would they be approximately the same nov as they were in 


A I beliave there wave core changes made in the torriteries. 
Q Do you recall in 1964-1955 ard 1966, for instance, the 
appreximatcs breskdewna of the tescitecies in the Chicago unit? 


wacellaction there were sprroxiiaately 14 


e 


eervituxrias ducing 
Q fo you have any eacollaction a8 to the nxeas covered by 
ecch of those or as to seve of thess? 


A Za ive ganezal tems. I cannot be spesific on each of 


actioa, covld you eecxibe 
rrbh.eorioes? 
A She facvoutern taxchtacy would huve eacompagce t ait the 
rea chores ane thoyg stoves con the Illipoiae oldowad the 
Cueld Chty ovca. We had & sop2evar qith haadquartecs in the 


Ruxececd aroa who had che Naveed chores. and the c.orca 


1676 


a ee ee | 


. & Supcrviso:r headgquartored 


‘ 


in Wauiegen, flisnois, vith ‘pproximitaty 14 or 18 Suores, xgair 


located Lis the northeastern zugtion of FLiinois. 


md still have » ¢ ‘arvisor headquartered in Sonvth 


* 


Bask who ad ond still has uprxocimitely 14 cr 15 stores One 


Oe ae me se ame 


heidquastercd in Gaxy, indiana, again with the ears wWwarber of 
stores and his stoxas bsing in that general area; a cucexrvisor 
headquastecea in Jolliet with stetes in that yenoral area. 1 
believa XY have enumerated six and tha others would be in the 
neater Chiiuago area. | 
Q As head Suyer, wore you respoasibie for lmaying for all of 
ths3e various territories? 
A Yea, sir. 
0 You hod mentioned warehouses sexta. Yow tigmy waxal ; ss6e 
4.4 2.6) waincain in che Chicago unic in this parted Sts to 1S5s? 
A Wan I became head buyer in tha Caicage Livision, we had 
a .oxcth side grovory warohousa, & south side grouery warckhouse, 
& cub waxchouse for grovazticy in Riverdale, Zowa. We had eae 
mast wusgchours, a pottichable warchouss, & frosen foo2 wevehouse 
M12, O2 courea, Our b: hery end actually wile act. a verahonusa, 
z 14 nora sezponsibility 4n the araa of transpoxrtaticn, the 
pecshase of aupplies, uguigment which, of course, woule have 
bem fox cur garaye. 
Q Waza nose of these later units 42 Chiseco, thot is, the 
mot, the befary and the SLAF 


? 
? 


‘wen 
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Do you vecall what you said to M:. Texi on this owtnsica? 


1.334 


No six, I do not xacali spacifically, 


Hz, Yam: waz a fraquant visitor in your office, 
six? 
Yea, sir. 
World te ke in your office a nattar of 2 couple 
2 waek at least? 
A Xt would helieve mest generally ones a weak, 


Q Why was Me. Yarx euch a frequent visitor to the As» officat? | 


} 


JUNGZ HINKGS: If you know. 


TXZ WIMUESS: Fox cone reeson, he Ereught in weekly 


& 
These reports were orepared ny his office 


Jax value of our nilk Dirrchigesg 
in the preceding weak. | 


Sv toe. Mavhies: 


Q 3O you knew what Mr. Yaisr's position was with the Bordon 


Cospany? 
‘ 


A Not cpecifierily, ir. Methtas. 


- EE. ee + see ee ek Ae ae 
. 


Q When vou mantlon2d that he shought in tha point in adsiiar 

Value zroport, would this be @ollar Wholesale ox Colinr ratail? 

A F¢ woulda ke wholesale -~ ous paying prica on tha pooduck. 
Ac £ recall, Mx. Mathias, there micht here hgoan ane I 


Would have to see docwiwnts te xrafrosh By xecolleetion but 


theps way havea teon a figure oa sotail Value ol0. 


2 LY OE A TT CG A cate eee ek 


+ eran A 8 8 Ow ees ene es oe oem 


Q OAD Me. Warr, tO yous necrdachic te conde: aay other 
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Business witi ows Office in his visits? 
NCKLMIMGY:s With ether people in bis o¥ica, do 
You wean? 
HR. MAY No, with Mr. Schaidt: Ha stated re 
personally handled the daixvy business. 
WSS WIGOYSS: Would you vestate your question? 
By Mr. Hathiass: 
Q Was th2 oaly purpose of Mr. Tary'’s visit to bring a 
wackly sules list? 
A That waz not hig only prrpose bk het purpose prompted 
for tha nost part hig weekly appointment with me. 
thor types of business wovld ne transact with you? 


BR TA general, 2s I reecil, Mr. Mathias, there would be 


° 


pramotional offa that he would bring in. Ee would theta 


some Of the subject 


te Raclude change in packaging. 


Q Did he discuss any sexzvice probes vou might have with 


bela? 

a fas, Iwes juste going to cet te that -~ service problems, 
eayching than hed a bearing oa our buyer-s@ller ralatiorship 
wonld be Gitcussed o1 thece cecasions. 

Q Bo you xevall how goon nftex your ayproach o+ yous con- 
trek with Me. Yarr conewrainy petvate label chet Borden suh- 
mittiad a private Lzhel quotetien ty you? 


eo 


2 ine ke sreuifie Le ry cecollevcior but ¥ bildevs Lt 


, aay 


j 
! 
| 
! 
{ 
' 
| | 


edie 
eet: ate 
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Fixest of all, wno wes 


ee OPEN esc 
A Se oe cameo eee 


‘en 


chk Was one Of our hesdeuortars buyers. 


pcubigetmbet ernckesaiteeed 


lew York City? 


et ee eet see te 


Q the ; : f ; Se nit's decisicn to 
exploxa the private lebal milk possibitlities? 
” Mr. Aexcchell Smith, of course, as a headquarters buyer 
wes Intexestad in what. the varicue wits within the two com 
pemies were handling end £ would boliave that this naseage 
teo, as we did kelieva, that private labs 
the Chicayo unt should be considezed. 
MQ. MCXYNGRUEY:s XL did not weat to interren 
euswer bet 4¢ in possible the witness is not testifyiag “rom 
purucnak knowledge on the basis of the way the ansier care ont. 
also want to cbject to the querticn on that basis. 
The questi: $ a little vegua. I wonder if w 
clear Vaaticr that was on the basis of pozsenal 
contact with Mr. Sebmict. 
ER. MACSHTIDS. I think the etnehion is mozs in lina 
6: stess exauination but XI wild ack one or tro atdidtional 
quastions ulong thie line of wz. Schmidt. 
By Me. Machias: 


G Ra you rosall, Mr. Selmiat, Yebruary 8 or thereabouts 


aving a dicenssion vith Ina Bartels concerniag chis colophone 


: 
| 
| 
| 
| 
| 
| 


4 
| 
2 
: 
| 
| 
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ealz @roa lis. nich? 
tare ganexal recollection, yes sir. 
What ves said te your xacoliextion, not xaferring now to 


tL, but waat did Mr. Saxte. @ to pay cencecalng the 


prentien aid desizes of the Hew Yoxk heediyuactercs cence Ming 
2 Label milk? 
tf have no recoils n Of He. Baxtcls meking refers: 


rivata Labsl milk price to the dis 


and I had on this message? 


° 


office 2nd Jndicated that He. Smith had ealied aad indicated 
ee seek : : : 
we shoulda seespeur quotations om weivate lasel mitk and 
- I shovid basically pursue that subject. 


I roreLi. and this docunant refresnes Ry Welory that ve 


7 
iid diseuwss the possibile scurces Of st for thet privete 


Q Whet wes your discussion ecencerring the pocs 
of supply at that tine? 
A Tt is uy xecollection that: we, cf course, recognized 


Boréen wound be 33 ‘ply fer pvivete lebels, that 


Vizer cichs ba. ers ave the only tuo thet coca t2 mint. 


+ 


& 
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MR. MATEIASs ££ move CX ll into cvidcnen. 
HQ. MOTHErBY: Mo objection. 
FR. MULES: Hee tha handwriting heen identified? 
By Mr. Hathias: 
Q Again xefexring te CX ll mda I ‘boldeve L have tha oxiginal 
£ me ox at least owx origiaal cogy which may ke a 
dittls clearer, can you identify chs handwriting a pearing 
that pega, sir? 
a X would balieve that that ig. Bartels’ handwriting. 


Q Do you racognize it to be 


cn adanes AOU e NED oD ee TREN SD NE ott) eam AON 


I baliava it is his, yos. 


BR. MEYHVASs I will 


<< Se UN aA eh ad 2 meee 


(Yne document referred to 


i 
| 
i 


eviesnes as Commiseicn Exhibit: i 
BY by lage [i rth es 2 | ba] 
Q > Schmidt, X call your attention to Coniaigssion Exhibitc 


l4-D, wh het h is a portion of the February 9 offex of the Borden 


® 
ey 
Ae ROR AE REY ATENEO ATLASES 


0 
Sonpany, and tha aaa o£ the” pags where imees® itenus of 


ee oA AAD OS OND Ue MMI NPS COTES oe on 


dealivory expense uve reZorred ta. 


Hz. Schuidt, I ncte thas among th a3 Of movte G2] 


1S Upsixe x dau 


eugenesa itsetead on CX 14D is, number Ben-dey dalivery per waek 


AO ASAI, BATON TTL OTL, OLR TE ONLINE 
Aa EBs ei! BOSS. COEDS ~ ve Bel 


Bee oa eee ee. oe 


with ons Calivery per store. Do you recall why delivery in 
‘his araa was to be om « 6~day per wesk basin? 


i We. Vethias, tha zteson I aw hasltatiag 2.2 bacagse when 


9700 CE aetna. NR ERD 9 EN. 


| 
| 
| 
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the February quotation, did you receive that quotation in tre 


1691 


Scma manner, six? 
a It is my secollection that X would hava, yes sir. 
Qo Mze Scliaidt, did Commission Bxhibit 14 and Commission 
ExaLbLe 18 with various subparts oovlectively constitute < 
Station on private labal milk ané@ dairy products for the 
entire Chicago tnit? 
A soT would believe that they ave covered, yes gir. 
Q Mr. Schmidt, I hand you Constisgion Exhibit 22-7, through 
U amd ask you if you are fawkliar with this document, siz? 
sir. 
you seen this document before, Mr. Schmidt? 
Zo tha hest of my recollection if seems to ba the type 
at I did gea before, yea sir. 
DO you kaow unése what cizeustaaces you had scen this 
rment oreviovsly? 
No, I @o not racell the specific clrawestancss. 
What 4s i¢, six? Do you recall that? 
'{ belisve that the distinction between the two <<< - 


Betwean 18 end 21? 


Between 18 ané 21, Sshibit 21 sacms to be more complete 


in giviag the quotation for certain arees, E€eponcing on the 
nwahber of Celiveries per week. 
Q. CH 21 was banicaliy a revision of CK 13. Zs thet the cage 


sir? 


Testimony of Elmer Schmidt 1692 


1849 
A I belicave I would agree with that, yas sir. 
Q Do you know whether or not Mr. Tarr would have delivered } 


tais document: to you? 


Most ilkely, he did. . 


A 
? At any tine during the negotiations, you have mentioned 


that you dealt primaxily with Mr. Tare. pid you have dealings 


with anyone else at the Rorden ccnveny? 


& Z have no eeockisetion ef anyme other than Mr. tere being 
et my gesk but I know on occasions M-. Minkler was at uy desk 
3 2.965 ond X recall specifically cve time when Mr. Joe Halone 
wae at my deck Lut % have no specific racollection because 
of tha tina aienent involved here as : oe cans on what date 
| with whom and fcr what purpose. 
f Q Do you veecll tha cacasgion cn which M:. Malone visited 
with you? 
“AO Whe ona oscosion I recall where Mr. Malcne was with Mr. 
Torr was where he made a presentation, if you pees to cal% it 
that, of a cost comparison GQistributioa svstem, Chicago = 
Kew York. a ce 
Q You don’t zeeall any other deiiciicbaktons you hed with Mr. 
Nalone? 
A donot recall any specifically other than thet one. 
Q Hz. Sehuidt, XI hend you copien of Commission Exhibits 23-A 
thrown L, 24-A and Band C énd D <= 24-A ticough 5, courle- 


aiea Exhibit 25a, Cormuission Exhibit 26, 23 ond 28 end ack 
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vou if this is the conparitive cost study to which you have 
jest reformed, cir? 
A It enpcars to he that decwwat, yes sir. 
SGUGE NINES: What was yous vak2zrence to Exhibit 24? 
2iva thvorochn ©, Youx iwonor. 
ie, Mrihiass: 
I nov head you, Me. Sotunidt, Comaiseion Sxhibit 30 for 


~ 


tion end ask you if you can identify this docunent, 


A Yes cir, this is a letter that I afdresged to Mr. I. PF. 


Sz.x‘cols. 


Q Y wmuidt, Go you vecall the ciromstances under which 


Ais letter or menovendum wes propered? 

h I, of wouxrse, den xesponsible to Mr. 2. Re BSaxrtels for 
fons on wis. After I received this quotation, I sent 

aleag with chis letter co his office. 

Q Could that quotation have been CX 22-A and 14-2 which you 

previously saviewad? 

A x cemnot bo ebsolately cortain of the €osurent that 

éaccorpiaied his Llatcar. Lt would be speculation oa my part, 

boo. Methiao. 

a) Evut ut this tive vou Glad fexvard to Me. Dartels coctein 

quotéticas by thea Bordsa Company? 


A Yoo. 


BR. UPAIM2Ss L move Cowdsnion metibit 36 inte 


[eee 


SN OO NE ROR, 8h a RI I ome ny he 
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. APTERKOCON SESStTON 


1:30 P.M. 
JUCGE HINKES: On the record, 


You may continue, Mr.- Mathias, 
BEMER R. SCHMIDT resumed tha stand and testified 
fucther as follows: | : 
} DIRECT EXAMINATION (Reeumad) 
By Mr. Mathias: | a 
@ bad. you tientiaton saiubiee 40, 41, 39 and 39. Would 
you review those, please. 
: _ Referring to Comission &: hibits 40 ané 41 for identi¢i- 


cation which appear to be copies of tha same nonorandun, one 


- 


£ 


Signed and one unsigned, can you idantify these Gocwmiants, sir? 


A =sT: ~balieve tha unsigned one was part of the files maintained 
Zn iy apeartment. The one shat was signed was the one that 


was forwarded to Mr. Bartals with the quotations. 


; 
5 
2 
i 
: 
4 
oF 
H 
4 
i 
5 
* 


Q When you mention quotations, those are the quotations 
referred to in the memorandum, Wovld those be: Commission 
| Exhibits 38 and 39? 
| I would have to ene those again. 
Those sre in front of you, sir. 
ft is sy recolicction thay might. have been these. 
| Bo they appear to be the attachments to this menorandua? 


It vould be ay resollection that they would have bezn 
ecttacha3. 


A ee ed 
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t | Q 
Pp 


Referring to Cx-41, there ‘is handwriting on CX-£1 in two 


laces. Ignore the handwriting in the lowar left hand corner. 


Of the sheet, middle of the page, there is a handwritten 


: is’ just a reference to a Commission: file, bet in the niddle 


theresn? 


A Yes, Me. Mathias, that is ny hanéwriting. 


Q What is the word? 


The words is "insufficient." 


’ 

i 

| 
notation one word underlined. Cén you identify the handwriting 
MR. MATHIAS: 


I offer Cx-41, 42, 38 and 39 in aridane 


1% | MR. MCINERNEY: Xo obj ection. 


12 - (“" MR. WHITE: Your Honor, I would like to ask a flew 


questions. 


JUSGE HINKES: Very well. 
VOIR DIRE 


av. Ke. Whites 


“Br. Echaict, when did yon place cue wore "Lnsué: ticicat" on 


‘ 
a 


It otcvrsed after the 16th and after 2 conversation with 
Mx. Bartels. I do not reer il the specific date. 
Q Bat after you had Pdiiapessiacs C¥-£0 to hina? 


Yea, sir. 


MR. WAITS: That is all right aow, vour Horor. 


* us Md 
es F em . : Peg SO ae ee eee ven eee 
5 Vp pln TR eating ee A A On COLMAN eon ARO aati Bab aay hie 


SOCGE HINKRS: 38, 39, 40 and 41 ava recaived. 


mee es La re my 
wer nein —t 2 A NAS: AONE OOO RO cS MI SETS MB rr m 
v4 —— 7 tae Cae Diemeendimeatnnmniil 


ded os eins tet } 953 iee 


(The documents refarred to, heretofore marked for 
identification as cX-38, 29 , 40 -_ 41 were received 
in evidence.) 
JUDGE HINKES: Off the record. 
(Discussion off the record.). 
: JUDGE HIWKES: on the record. 
is By Mr. Mathias: : 
© Mx. Schuidt, I hand you Commission Exhibit 45 for ident424 
eat-ion and Conmission Exhibit 46D through ? for identification 
anil Conmiasion Exhibit 47 for identification and Commis¢ion 
Exhibit 4A through I for identification and ask you to 
faniliarize yourself with those a&ccunents, sir. 
A ‘YI have reed then, Mr. Methias, 
UR NcINERNEY: | Zxcuse me a’ minute, tI havo not. 
fy Mr. Mothicns = 
a ‘Mr. Schnidt,,refetring £9 Seiaeitaiiain Exhibit 45 for identi z 
cation, whose handwritiag eee on ‘this peper, sir? 
A Tedis is mine. : 
Q What was the occasion for siesiiihiie this note which a 
to cover a span of time trom august 18 to Cstober 12, 18€5? 
A This is a personal memo that Tt = psaperod for myself rece 
the Sonvurcations T hee with Yoary ex his office 
eoncemiizs | any iutersst he might as $a quoting on privete 
Mabe) mide 


é 


oS ty, “ ta wits vhat onugeny? 


een er 
oO eee spe AE Ee Fe Ne Oe ee te moe 
FR A RC a ER om me. 
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Wancer Dairy. ‘ | 
Soldwedel 
Did Mr. Seldweder or Weazer detent tely stivait a quotation? } 
{ 


No, they did not. 


for identification, can you identify theza papers? 
Yes, I acm, Mr. Mathies. 


What are they? 


A 

Q 

A 

Q Mr. Schmidt, reforring now to Commission Exhibit 4€bD through 
F 

A 

Q 

A 


Basically % chey are my email attempt to prepare forme thet 
might: be used by me in the solicitation of quotations for 
private label. AL that particular ‘thine we did net heve any 
forms, none were at the desk when I took it over. To the best 
of my knewledge none was available from higher echelon. 

; Recognizing that the Roréen Company's format anc preparati 
and suhmiesaien of ths quotation to me had sone merit, z nerely 
had my secretary cosy tha pereg raph designation « 30 to eveak, 

from the Bordsn decunznts ond pat im this form. 

The product list, of course, < devised mysel? from our 

¥ Stendaré list of itans. After & prapared than, x viacet then 
im my €1le and never did uce them and they xemained | there, of 
course, until you iekkinnen say conies. is 
| Q in your contacts with ether ésiries, aia’ you request 
Gasca along this goneval format from the various Gaicien? 
1A Ie ie not uy recollection that Z used this identical 
: fo:snat, no, sir. 


Referxiag tlw, Me. Sclmidt:, to Commission Exhibit 17, 
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can you identify this document, sir? 


B Yes, sir, this 4s a letter that 1 sent to our financial 


department in our headquarters in New York City, as you will 

note, requesting a Dun and Bradstreet report on Sidney Wensear 

Dairy. 

Q Commission Exhibits 48 A through Z is the Dun and Bradstreet 

xeport you received as a result of that benkeuie 

A Yes, sir, 

Q My. Schmidt, in addition 0 Wanzexr, what other dairies were 

contected concerning the supply of private label milk to the 

Chicago unit of AEP? 

A I contacted Bownan Dairy, Dean and Hawthorn Melody. 
Approxinately what period of time was this contact made? 
Approximately early angust of 1965S. c 
X call your attention to Comaission —? 45 again, your | 

handwritten memorandum concerning Wanser Dairy ant ask if this 

would refresh your nenory in this regard? 


A Tt is Auguct of 1965 ~- perhaps not as early as I indicated 
it was. 


Q Did you contact all at approximately the sama time? 
A Yes, 


Q After reviewing Cx 45 would it be your opinion thie vas 
approximately August 18, 1965? 
A ft is in tha general area of the 18th, yes, sir, 


Re E ‘ATEZAS: I offtar C745 in evidence. 


: 


le ak le ce cl ee De ed ee om eee -- 
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MR. MoIKERNEY : No objection. 
JUDGE FUNRES : CX-45 is xeceived. 
(Tha docwment referred to, haretofore marked for 
idGeni:i€icetion as CxX-45 was received in eviderce.} 
Sy Me. Methiass 
Q Mz. Schnide, 21a you sia effiers from any of these other 
companies shat were contacted in mid-Augus’ of 1965? ‘ 


Yes, £ @id receive the quotation from the Eowman Deity 


A 
Comp2zuy and we did receive a cquotstien from Dean. Hotrever, it 


waa for the Indiana territory ‘only. 
es = hand you Conmission Bxhibit SIA through V and ask you 
if this is the offer which you vaceived from the Bowman Duiry 
Cumpany? 
Yes, cir, it is. ; 
I hand you Comsiesioa Sxhibit 51A through C for idsntifi- 
ation and ask you if thie is the offer you mentioned from tre 
an Company for northern Indiana? 
‘Yes, sir. : 
! Q Mr. Scehuildt, were you interasted in an offer for the 
f northern Indiana stores only? 
A Wo, we were not, Mr. Mathias. 
| MR. MATSIZS: X offer Commisnion Exhibit 5S0A through 
Vani S1A through C in evidence. 


SUNGE EXNZFS: Paceived. 
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= ema oe ae 
mee eet ee 


tat ic, Cowmmiavion Exhibit 62 with sub parts, tha final offer 


Of the Cordon Coxmprory? 


ae ee 


a em 
ti oe 


Yes, six, it was. 


5 

vs ee 

Pe tn 
OI eee lt AN et. 


Thin was teadesed to- you on or ybout September 217 


Yes, sic. 
Wes this delivered to you hy tr. filnkler und Mr. Tarr on 
oOo: ahovut thet date? | 
A Yes, eix. 


Q You answer was yes? 


D Goundtelin Dhateag eae eteio tent ame 


A Yes. 
Q Z. hand you Comaission Yxshibit 650 thrown C for identi£i~ 


9. #3, 


cation and I ¢ if you cen identify thic document? 


ee ee renee nee ee 


Z can identify them. 


Referring to Connission Sxhibit GSA for idantification, 
g Ad 


‘ct, whose hendhieiting appears theruon? 


“ 


ia @21 of the figvros that have taen 


penciled in as wall? 


| 
{ 
_ 
| 
} 
| 
| 
' 


Q Cenpieuion Exaibltc 652 and C cuen to be apyproxiuaately two 
copies of ths zame thing. Wore thess prepared by yor office, 
six? 

a You, B16 


MR. MATHIAS: IX ofter Comnisaion wihibit 65a throngh 


FOES ITS LE NCS A ET ST TNS STATS OS ee eee SS a en em Pe 


| ow Fu eae? » “ 
S 2nto eveidis-co. 


> ? 
edie eundieetpeemeeueentenemaeneemptoceseet ee ee 
— 


ett 


Oe Se OO “ae, 
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a copy of C, but if it 


Sleek deaneice ted ey 


——- om ee 
RY Peas Re 


TR. MAEGTA 
we, we Wilk juagt offer A ard B. 
identical, vo I will emend 


iplainte counsel's officer to include only Comission 


Q 
g 


i 
Ee, 


SUDGR HENKES: 6548 an 
oaument referrsd to, haxetofors, marked for 
ton as CX GSA and B were ree sived in 
evidernce.} 
By Mr. Methiass 


ahibit 6$7% and B for ides 


© 


yourself with thie 


ae 


% om sorry it ic in cat up fom, But this le the way 


| 
| 
: 
| 
: 


we eacenived it Econ AAP. 
4x, this is a docusent that I wrote to is. Bartele 
y hone in Libertyville end vcave on into his: offica. 


This was prepared on Septerher 26, 1865, was it, six? 


2 offer CX G6A aad B in evidence. 
MQ. MuXhCRS 
JUBSL WANKLS: Eathibit 66 is xsecolived. 
tha dosammte cofarrved to, hoxvetofera morked far 


7 


S¥leaclon 2a CX 6648 ond 8 were veceived in avicusea.) 


4chsini 


. Boe te ee = : 
Nn CRT OE oe ERE Re OS ee ee a Ne et NT 


eee 


Scene 
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By Mr. Mathias: 


omer 
° 


LED 5 Ln RE A ET EO TD TA OS ETS AES CIE TED Blane 


? Ne. Suimidt, I hand you Cautission Bxhibit é7 for téentifi 
ention and ask you if you ven Identify this surant, sir? 

A Yes, sir. 

Q Mave you saen tiie dosument baifore, si. 

a Ob.G £G in 2955, no, air. 


in a * e 
Q YWhen Gid you see it, cls? 


A Z boliava de was in Me. Mofaerney's office that & sav 


'e' 
[-cemasainapenendacencuapsnskapepagltaaty-giagtpumanphaacaeen anaes cmmetameee teeta 


| AE RT RENE ee Rat AT TAI 


fivet. 
Q Approximately whet tine poried vould thot be, sir? 


A That 2 saw it ja Hx, ielInaxcney's office? 


Sharan bets npertenneraniond 


OQ . yeas 

itr: Motnerney can correct me if I 
buliove eovaral weeks ago. 
{} Mo. Sebaieac, Go vou xecall outeida of any reforenca 
ts Cx &? whachex or not it was your recommendation to Mr. 
Berteigat this ctime thet a3 Eoxden offer of S2oetamber 21, 
1955 be acceptsd | 


A . Woule vou restate chat greet 


5S 2 . 
° ; 2 
Ceemnemenee ne omens. 
Sh oad SOOT TN EG ID TONE Se wee oT OOTY See eee 


RB See SOO ens AE Ot eS DE Fee LOSE I 


An. MRGMIAS: “euld the verorter read it back, pleage 
(thea quescicn wee read hy the reporter as follcus: 
Nir. Sohkmsdt, do you cscusil outsides of any xeforenca 


to CX &7 wasther ox not lt was your recomnendation ta 


« Bretess at thin time that the Borden offer of 


FS ceed ei on REAR COSTN, APEREE ie A RO SGC Te Li e:s RCA ASOT EE II FAO EOE a 


2955 be evexoted?) 


Cee aninnd tape tarete-hipass tesanoce aaa madbea-mamaremamnaenpmaenned 


+ 
ee 


‘* = ee Ae 


ee es 


eet eesrbon ete hts aandepniontaertde rine cane sthaee-Lshenitnaaatadigeaanar aterm 


| 
| 
| 
| 


| 
i 
} 
| 
| 
i! 
ly 
| 
| 
ty 
} 
% 


eo AOE «ae NE CERRNNOES EY ERAN CORRS NEE? SOT SSG. S TNE OTe oe HT met eo Se “oes oO em. 
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My menory Goean not geuve 


I caanst recatl. 


That is sufficient. 


he Linished hig an 


would have indicated the Chieas 
with the Bexden label. 

By Me. Mathias: 

Q wlth the Borden Coupany? 

Yes, with the Covdea Corpany prs 
involve?. 


know wheather or not the 


Even 


and doixy products fx: 


he ¢ 


ba sypcaved by che Nev York } 


I Aid not Enow whether he 


atprovel fren hordqaarters in Hew York. 
t, you hud keen the ater 
i pivreluves Yor the widwastern 
Zes, aix. 
Dida vou at thin 

Ex ites 


weagend with recarad 


Cire 


jImayvily becanse of 


pravioug to tne tion you were head buyer 


sistant: to tha ci 


ta ap wove 


1716 


me Wary well 


SWELL. 


os 


decision co puvchaee ; 


eome Fran le. 


2 to sccute 


For 


cage, 
ZAICcoLr 


was that nce caxreect, 


wei the 


J : 
Bog og ety | 


tha Jabe’ 


Hig eo 8 
Vorx 


ae nme as ner i aa 


Or 
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By Mr. Mathias: . | ae oe 


1720 


2 HQ Mr. Sohmiat, your hancvrittin nehetion at the botton of 
Cowniasion Exhibit 70A indicates that service of private Label 
fzcm tha Borden Company will begin on Novenber Ist. Is cha. in 
fact when gervice did commence under your priveato label arrange- 
Ment with Borden? . oe : a orene : 

That is my recollection. 7 
“That would be Novenkez 1, 1965? 
Yes, sir. , . ; 

Hie Sclmict, X hand you Comission Exhibit 75a through xf 
waich . already in evidence and I note on a nuvker of pupers 
}thore are handwritten notations in the sacaia, I wonder if ‘you 
could tali me whether or not you can identify the handwriting? 

A That is ny handwriting. : 

1 Q t think there in soma cn subsaquent pagss, too. 

I note cn Commission Exhibit 75A and B there are handwrit 

ae bacsoun, Ys all of that in your handwriting, too, sir? 

A Yes, $t is, Mr. Mathias. 

Q I note also on Comission Exhibit 751 and J thet certain 

tores or certain towns’ nutes have been lined through. Do you 

call whsther or not you were the ono who lined out these 


avticular names? 


Do you knew waathes or net the AcP stores in Stxeator, 


Clinton and Davanport wore revved under the ASP Rordan pyivate |}. 


° 
eo 
‘ose 
! 
I don’t cecall whether I did or not. 


| 


‘ee ; 
ae : $ 
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Providing 2 certain reasonable notice were given. 


Was there eny written provision or agreemont bebveen Eo 


ana ASP that sach xensonable notice be given? 


: * There was nothing in writing that Bg sales 


Was there any oral arrangement that you can rezail which 
‘ovided that notice of any ptated duration sould ba given 
: lor to termination? 
 -£ do not recall any verbal conversation in that direction, 
oy sir. 

MR. MATHIAS: Your Honor, siege witness has bsen on the 

sand fox another hour. I am at a point where © would like 
“Ine apa fas other exhibits. If we could tzke a recess now. 


“ox about five minutes, it world be heloful. 


JONGE HINKES: We will be'in recass for a brief 


(A brief recess was taken.) 
JUDGE RINEES: On the record. 
we. Mathias: | ) 
Mr. Sehnaidt, I hand vou Coamiszion 102A throvgn .c and ask 
: 48 you can idcatizty this document, sir? 
Yes, siz. 
Rre you £5 wildar with this gonunnnt, He. Schvidt? 
Yas, sir; I em. : 


Tris decracnt is addzsseed to you. Did roa neseive it, 


ce we De 
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Yes e 3 ® 


1 em om GR BE 2 ee MOSECRIIN Do cto 


note on CX 1028 at the botien of the p2¢ce helow the 


LD LAPD «EO Fb YN ES A te 
Si eo ORs BREE ne ml 


A+ Sten engin PaO 


v2 there is a hantweLteten notation. Cea you recsociice 


(tho handwriting thereon? 


Yes, that is mine, Mz. Mathias. 
Rico ca Conadsyien Oehibic 1020 thare are cortain hand- 
veitten notaziocis.. Lo : that handwriting, sir? 
» that is my heuer, 
Q Returvning to Comission Pehibit 10224, do you knew who put 


the X in the hazgin at the bottom iat nd side of that p2ge? 


tena 
Ree 
o 


a) 


This cavries cver to th top of Conmission Exhibit 1028 
where there ig cnother 3 Ze Ss NS Oa Of that same parecaxvaph. 
a3 well, cir? 
Yeas, ods. 
MQ. MACETAS: : ‘FO: : hk ¢C dn evidence. 
WCLNERNEX: No odjaction, youre onor. 
is received. 
reed to, hevetoforn nerked fox 


Adontitiewstoer as CH 16M through C was saceivad 


| 
| 
a 
: 
, | 


iu avidence.) 


hand you 103D Ghrorgh F fox iJentizisation, Mr. Seleaidt 
e & 


you 12 von con idoxtity thiig 


os 


LP 
Fi 


3 


BEST COPY AVAILABLE 
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Referring to Exchibie 103D for identificaion in sania middle 


1725 


o 


iw 


CIOS CO CI OO. ORE RE OS" EAS ca SNES AD | 


Of the rage there is Certain hanéweitten notations. can you 


1S] 


identify the handwriting therein, sir? 


oe 


A My copy is not as distinct as it ehould be for ready 


es 


identification. I do not bellow that that is my handwriting. 


oa 


HR. MATHIAS: Does Mee McInerney have the original of 


ba | 


this dccument? We wase only supplied with a carbon. 


wo 


MR. MoINERWEY : No, we don't. 
W py tr. Mathias: : 
Q Ret ecihons to 103@ there are certain handwritten noczitions 
at the eppac wight hand corner of this page and in the 2swar low: 
hand corner of the pzge. Cen vov identify azy of thie hind- 
writing, sic? 
a Tt would appear to be the initials of RY. There, azain, I 
cannot identify the handwmiting in che upper right hand side, !} 
bet the handwriting in the lower left hand corner is miac, Hr. 
Mactias,. 
Q Yuraing new to Crciateuten Bxhibit 1037, wan you identify 
tha handyuritiag appearine on thie page, six? 
A ‘ALL of it is wine with the excaption of that poztion chat 
is cizcica in the middle of that paga, endi that I recogni.zs as 


Mr. Bob Wtcke's hard. 


Q VWho is Me. Witeke? 
A 


He wa3 my assistent at that tine. 


MR. MATHIAS: £ offer 163) theough ¥ ir svidese 
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with the ezcepti.cn of the handwrit tten rotation on 103D in 
tha micile cf the page. 
MR. MCEINZRNBY: We do not have any onjection at this 
basco May J ask ona cuesation with respect tc these documents? 
gupce HIAKSS: Yes. 
| VOIR DIRE 
By Mr. MeInerney: 
Q You have been asked to wees to verious handwritten notatians 
ate. Schnidt, which you have identified as your own. For exampla, 
£ you etill heva bofcre you Exnibit 1028 and C ses 
A Yo, I co not have those in front of ne, Mr. NeInerney. 
Q ZI just weuted to use chat as.2n iliustration, but perhaps 
tae end ® would serve just as Weta 
in iéentifving that handuriting, & you know what the 


: | vardove iam ace yefer £0? Bo they eeld to mind any pregent 
_*& 


re 


<collzetion of whet this was all about ox what yo were writin 
eyaut? 


18 4 Ee NR. HAVULAS 5, ve this in the nature of an objection? 


om not bute what If. Hotnarnay is dcing. 
HR. MoEXNERWSY: Z can save it. 
BR. KALTS: What yaxt was the pext that was not 
nclaécd 4n the offer? . 
MR. MEGHIAS: 103D, the handwriting. 
HE WMS: Mr. Mathiag, Lf X rzy nake rofexenqe 


to 103”? there is another caction watch 43 not in ny: ee RG «! 


Lere 
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66 were 
Ro, sir. ' 2 


There was no request for any crecial preduct according to 


| 
8 specifications? " | 
No, the only comment I recell in that regord was w | 
certainly wanted the product to moat the miniru legal vequire- | 
ments Of the city of Chicago and any other community that we 
| had stores in that they would he deevielan: 
Q Borden was already servicing the greater portion if not 


all of this territory, was it not? 


2 


Yes, six. 


eecmem, 


resumably iis products meat the legal minimum speci¢ ications 


0 


those atezs already; is that not trae? 


To the best of ny knowl eage that is true. 


o 


Is Jt your tolief vou. would he resolving che same products | 
under the A&P label that Poxden put under its ovum Jabal? 


a I don’t recall that I knew what 2: oxrdan's ssacifications 


| 
} 
j 
: 
{ 


3 


were for pecduet 73 under their own iabol. It is ny recollectica 
thet © indicated to then that the mininun lecai etandard should } 


be net for the ASP label. 


Ene A ee E+ 


Coy ROO Aas. WO Oe ARIS eo we eee 


Q In your dealingr with any of the other Gnéiries contacted, 
124 you xsecquase eny other epecifilestions of then? 

x a No, sir, I did not. 

2 It was on this sema basis -~ as long as it met the legal 
. einimun. specifications dn each o these cormunities, that was 


: ull sight? 


. 
AD AO MGS MM AOE OLNEY SAS TES IS OS eS PASS OEE A SOUR Oe SER US PURE Oct ot eS sneeaiahaiedansamtiehaeien. aniethaned 


+ nee, 
— nee 


a 


| 
| 
| 
: 


| 
? 
t 
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A Yes, air, : ‘ 
Q In Wovexrtar of 1985 and the period inmediately theresftor, 
when A&P introduceé private label milk and dairy products into 
the store, did it reduce the price of the private label proda 
A ._ To my xvecollection, wa dia iets, 
Q Pollcwing the beginning of gecchanie of private lebel milk 
and dairy products fren tha Bowden Company in Novembar, 1265, 
and subssquently therato over in the next year or two, did you 
inguilre to see i€ Boxden's pricas were being nade available te 
cthaz of its customers in these market areas on the Boxden 1: 
or private label? 

MR. MCINERKZY: Could I hava that question read 
back, please. It is a little complicated. | 

MR. MATHTZS: I will strike i end ruplncase it. te 
got a littla involved. : 


Sy Mx. Mathlas: 


1Q Following November, 1965, dia your of fice incmize to s2e 


é 
‘ 


if che price which EBordsa had grantsd to you en private lebal 
hed been mede antiie ts its other custemers in thease market 
areas? : 

a I do not recali thet I made any dixect inquise, no, sir. 
Q. Did vou iecueek Borden at aay time that they aupply you 
with thels pyblished prices and published 4iscounts fox ths 


aie@as covered by your Chicago nunait? 


+A No, six, I A1a'rvt, end i bslievs ct thet point -in ny 
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{ expaxience as a buyer of dairy products I would have recognized 
that there was no auch thing as a published price. 
Q Did Porden in thie paxiod, Novemser, 1965 end 1$56 e211 
pxivate label to any other chains in the Chicago warket area? 
A Again, may I ask, ir. Hathias, 1£ you will xepear the 
tine elenent hexe. 


In late 1965 und 1966. 


A it seems te me that in 1966, 1957 -- p 


ee 


-~ My. Gees who wes calling on us at that téirie indicated that 
had acquired or the Eorden Compony hed acauived a new private 
acsaunt, but the tine element ims in my. menory. 
Do you recarl who that account was, six? 


fe ls my recollection that it: was the Bayle Stores. 


e 
A tte email SNORT GO HS OS nf Smt om « 


'e] They were pramecily dowa in the southern araa of Iilinois, 
i ee v 


' 


weite they cot, cir? 


a3 
Fh Re te 


PRA Eo ADONIS cated CAYO ST CAS I AONE ater HAPTER § eee * 


A No, sir, they head storeg in the northern eection 
Tliijacis -~ Reckford, Waukegan area. 


Q fn connecticn with that pvivate label ai:rangenent, 


je 
cr 
2 ee oes Oe CE Ie 5 ov ec casinseadndetals Aiaiciniaeaincageneacasemnainanind 


~~ 


poscible that this ocsuriwed in the midtle or later part o 


MR. WHITE: I object to whether it is posetihble. 


SURGE NINKRES: Reshzase your question, 


] ~ 
S H 
oe eran ed kerpum oncmathassietetaportemunmn’ 


By Mr. liathiae: 


cen terneorinestnAtae 


..2 oe ee <eemee 
288 ON OR ED cee Set ET 


Q Do you preseutly racail exact2y cr appzcximately thse date 
Ose 
em woieh Ur. Gane netified you of this privsts label azrrivngenant 


m 
Us Sg 


A IG eh beve an avervate resollestion of. the tiaras cx the 


ee ee 
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a Schuidt, subsequent to Noren ex, 1$65 aad thrsugh the 
} period 1965 ana 1956, €1d you hava ccceasion to keep track of 
, the milk volume of sales out of the ACP stores in the Chicago 
unit? 
A The Borden Company swoesided ua with the total pales figure 
by %rand by weeks. 
9 Ro you recall, gir, whether dt: exiod 19€4, 1965 
and 1966 thet AGL? Volume cf milk sales was Geclining through 
this period? 
Taxcugha the porlod of 1965~1966? 
Starting in 1964 and on throush 1965 and 1966? 
It is my recollection that £ was avere that our milk sales 
declining along with oux ganeral sales volume, yes, sir. 
ais, are milk and Gsiry preducts on ieiictene idee in. 


‘SY grocery stores? 


! 
: 
| 
| 
: 
| 


Yos, #hr. 
thy is that, sir? 

HR. MCIRERNZY: Yeur Yonor, I em going to object <o 
3 VAatinwing qeeations slong this line in that i think as thare 
has bean previous testimony there is a dicts Seay in A&P between 


: bd 
the buylne and saliing funstéiea and thers is a completely 


ee 2 o -t e come 3 


scyaxate chrin of comand with raspact to both. his witness 


SOL Ree 8 rear tee 88 RO. ee ORES om Ore He 


Tee ~1e ore ee me 


° 
; * om 
(ees eit a ee 


2G RUS on tha marchemdising sidz of the besinass. _t don't taink 
. 3 


he ts qualiticd with ctx. " © S2La3 fur-csizions, 


ke ae A te a a et a 
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One company; othexiwice, Moon a hougcheolder, - 

HR. McIWURNEY: I object also, your Honor. 

MR. MATHIAS: I believe the witness’ own documents 
and the facts in this case indicate it was necessary for hii to 
datermina who was capable of supplying the A&P volwae and in this 
regard plus his cwm long. experience in the market, I believe hea 
is qualified. 

JUDGE BLNKE.’: Why doen't you approach it in a dizZerent 
vein. He tastisied he made certain contacts or attemrted to. 
= think ha should be esked why he selected those. 
By lr. Hethiss: 

—_— 
Q Mr. Schmidt, it has been noted on the record that you 


conmlneted Nanzer Dairy, Bowman Deiry, Daan Foods ss well as 


Border. Were there any others you mentioned? 


\e 


REI ALOT Sno Lar SG LOTTE TC UNOS ONE Eo A SCE AERO TA ate 
Cone A Ra ec EM TS SRE AT ee RY HS A RAE RR mR RENTERS A 


MWawthorn Melledy. 


< 


oures of your private Label nesotiaticns? 


eR aE I oe me ROS Ce Te 
eames em ee ne ee Sete ee eet mo Sees et fae eee Sree Re renee aoe 


These were the only ones I contacced, yus, sir.- 


oO PP 


what was the besis for-your celection of these particular 


éairies? 


4 Zt is my recollection that basically we cclected those 
fxecnause Of tholr capability of suppiyins ou stores with milk. - 
Thet. wee the basic eriteria. 


JUDG? HIWALS: Did their sive indicate to you trois 


t 
} 
Q Were these all the companies you had contected in the 
’ 
t 
| 
| 
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THE WITNESS: Yes, sir. 


JUDGE HZNKES: Was their size the Largest in the area?’ 


THE WITKESS: May I ask you to repeat that question. | 


JUDGE HIKKES: Was their size the largest in the area? 
Or were thare lazger ones that you did not contact? 
THE WETNESS : They were the largest in the erea. 
These was one other aren that wo did got contact which I 
recognized aa si.zoable and onat wes the dairy called the 
Commtzcy Delight. Country palight i3 cwmed by Cartified Grocers 
and they are a wholegale cesperative. Prom whet I recail knowlng 
about Country Delight at thst time, ve could not havo purchased 
daisy preducts from them because wo wore not an in@ependen> 
retosler that sais buying grocexies frem Cartcified. ... 
By te. Mathias: | ae . 
Q Ur. Schmidt, you hava stated at various tines Nr. Tarr 
cpeised you of salas veluma in connecticn with you: purchases 
froin the Borden Company. I show you Commission Exhibit 1650 fo 
: Meret tentien and ask you if you hare over seen this “docunent 
: er a similar doounent hefore, Suct satiate t90 the Hirst page? } 
A x have no specific recollecticn of having seen this 
Gocmment, although by its very nature it is likely that I did 
sev it... , 


Q You did ses similnr dccuncats that were propared and sub- 


gets 8 LORIE OES 


mitced te you by Mr. Terr dering tha cowesa of your tenura 


3) 23 lend busive For REP? 


Bae 


en 
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A Theze statistics here or volume figures are shown on an 
annual basia., Therefore, I don's hava the spselfic recollecticr 
although it does say sales to the Graat A&P “ne Company. Again j} 


X would most likely assume it was shown to me, bus I don't 


recall it. 

Q I shesaz you Commiesion Exhibit 163 for identificatiioa and 
ask 4£ you can recall having seen this document previously? 

A No, hese again my cesollection of seeing this rece Cocurent 
hack in that time sict is very vague. 

Q DS you recall, Mr. Schnidt, during this pericd of tine 

1967 through 1969 tir. Tarr discussing with you or othsar Borden 
officiais, discussing with you at variocs tines the decline in 
voluem of milk and Galixy products purchases by tha A&? Company? 
A t have no secollection ef any specific conversations 

with thea on that subject. fowever, it was certainly connion 
knowle@ge to ma and I an sures to them one of the parcmatsrs 

of overall sales volume, of course, is daizy sales. 

Q . Whe dairy sales were Ceclining during this peried of time 
in the A&P stcres of the Chicayo unit? | 

a Yes, sic. 
Q Me. ichuldét, I now hand you Commission Exhibit GLA ane B 
andl 92A through C for identificacion and ask you if you can 
féantify thege documents, sir? 


A Yea, six. 


4] Cen you 3duntify these decacnenks, 


; ee 


ee ae 
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school days. : 


Q Did vou complete your co..lege education, sir? 


A vo, £ did not. 


Q And between the time that you commenced employ:sent with 


A&P, and up to the time that rou bacama the Chicago Unit buyer, 


in August 1964, what had been your experience in purchasing = 


@airy poxzcducts? 


A I had no experieaca at all. 


Q Wow, during your direct teatimony you described various 


negotiations for private label milk in Giiéage. Th:sorghout 
those dead amd evan thereafter, cid you eve: Gtacuss 
this private Label Aermeeads with Hy. Kexachel eu.th: of New 
Yosk Headquartexs? at 

A No, 2 did not. oo : | 1 
Q You were also esked in ycur dixect te tests mony a number of 
questions sbout the dumeuntvs Committee of your Chicago Unit. 
Did that Executive Committee particlpate in the private label 
nagotiations? : 

A -No, they «2 not. : oo 

Q bid they paxticioate in soaching the sue aoiaes #0 accept 
shige Borden Private label offer? 

a No, oir. ! ty 

ra) pid they particioate in the decision xe to the price at 
waich private Lubel milk would 63 seld cut of the AEP stores? 


A Ne, oiz. 


22 


23 


Q Now, aid you ever toll li. Taze ox anyone else fxom the 


Q I think in your direct testbnony you were shown an exnivit] 


with Mz. Tarc of the Borden Company with respect to private 
label milk. Did you in those discussions describe to hin 
any formula or basis on which you wented to receiva a ane 
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Q Ir believe you told us about cartain discussions you had 
label quotation? | 


A Yas, aid. Snekoativ, I indicated to him that the 


formula should be pxedicated on the curxent cost of cew wilk | 


and shouid ees stated ia the quotation to us, and it pieeainty 
sausuld daclude the other factors that would go into the tinal 
figuxe cn a unit item basis, such az the cost of procuzenent, 
packaging, Processing, delivery, overhead ana profit:. 
Q Now, @id you ask for a breskdown of these various costs? 
aA Wo six, I did not ask for a specific breakdown. z wexsly | 
asked that they be ccnsidered and be made wees of the figure. 
Q Ana theveafter whon you requested s aicncauee inns £y0m other 
dairies, did you seaeon ther on oe sane basis? 


A Yes, sir. 


‘i Nie aan 
OU coe ‘ 
oe ee 


Rozen Company thet you were not going to seek quotzticnas 


Erem any other dairies, for this private label milk? 


a ee eta O08 Oe 6 ATLL LL OT 


woe eae: 


A No, X< did not. 


which I believe ig CX-14, containing a Pebxuury, 1965 quotations 


a4 €xea Borden for privete lebel in their Chicago Calumet area. 


25 


: 


Withoyt wvhewing you the exhibit, do you know itat thax 
. oe 


ee ee eee) _ —_— = = 
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wre 
3 it took too long: 


a Q . Were you invoived in other duties in addition to this 


% 


private label negotiation at that time? 
A Oh, yes. : 


Q Approximately how many products would you be responsible 


for buying as buyer for the Chicago Unit?. 


haeeabenden Fah ee 9 


A Thexe were approximately 8,000 icens, on which I had 
Varying desress of responsibility. 2 


Q New, did you ever suggest to Borden, or anyona froa 


10 |; Borden, how much AGP hoped te save oa private label milk? 


Mi wa a No sir, I did not. 


1211 @ : pid you aver mention that you were hoping for annual 
saviayg to ASP o£ approximately half a willioa dollars? | 

A Ho, six. 

Q In your @irsct exeminatica you wexe shown an exhibit. 
which I balieve is identified as Comnission Exhibit 23, which 
had to do with differences in costs between New York and 


thicago. Do you recall that, sir? 


a7 


ents nedsphsevntp au lo ae en hich eniibaien lc Vill das itt : 


A Yes, sire 
Q 


Now, cn receipt of that exhibit -- I heave a copy hers, 


arse doi Nets 


is there is no objection I will show it to the witness. If 
thexe is, f will be happy to have the original out. 
MR. HATEIAS: Which exhibit? 

MR. HCINERNSY: Comiseion Exhibit 23. 


SR. MATHTAS: Of 9 NOs 


~ : .Y 4 X < Z 
Sad wu ok eB 
- eo 6 4 SB. 
+22 oe" 22° rw ere ween me nn i nA OSETIA CTD 


ee ee 
PE ad tie) wetted. A oe = Weare inc 


[ wae 


ee ee ee ee 


ae ae a: ee a pene ae a ee Se ee me ee 


ae 


Testimony of Elmer Schmidt 


1 8 7 5 tae 1.760 
did xequest quotations from other dairies, and thet you iren- 
tioned Dean, Hawthorns Melody, Wanzer and Bowman. Now, from 


which of those dairies did you receive quotations for the 


Chicago area? 


A We received a partial quotation for the South Bend area 

only, from-Dean, and we ‘reoaived a full quotation for all 
stores in the Chicago Unit Zzom Bowman. 

Q To you know why Wanzer and Hawthorns Melody did not 
respond to your request: for quotations? 

A Ne, I do not, sir. 

Q And do you know why Dean geve an inconplate response te. 

your requast fox quotation? 

A No, I do not, sir. 

Q New, you were shown yesterday, documant marked Bxhibit 50 

which I will now ie to you, and you described it as a quo~ 

sation froa Bownan. Will you tell us approximately when and 

hew you xeceived this quotation? 

A r recsived this quotation from Mz, Frank Cannon, personally, 
in a visit in. our office at ny éeuk. 

Q World you tell us what he said to you and what you anid 
to him, as best you can recall it? 

A fe xveccilection that F would have is for the most part 

prospted by soma notations that I have placed on the document. 


z racell that I sat dcach ac my desk, he presented this to MB» 


andl I read it in his pzesenuca and thexs wars severel qzentions | 


oe te spe en 
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od 


that I aid vate. that he clarified for MBs 


As I rs we sizes, or I first raised the weenie 
cOacerming this approximately $1 million, aad as ths éocunent 
indicates there is an asterisk with what I put Gown on the 
lower left hand corner es an astnsiion of that $1 million, 
that it repxegented gross dollars at retail valua. 

Z asked him on what basis he arrived at that $i million. 


He indicated that with his previous experience in supplying ~ ft } 


oon on om & @ BD 


As? cn a part basis, he was acquainted with cur volime. and 


on 
° 


that in = opinion the figure was approximately one mil} — 


ee 
Seat 


proj a the whole mit. 


I do recall that he ‘sndleabes that that figure wes — a 


J 
wt 
ti) 


{3 requirexent to the quotation, and as I xecall we did discuss = | 
4 on2 of the attached attachments which indicated that the quo~ 
15 tatioss WOuld be appliczble to all of our stores if ~< well, 


those quotations, yes, would ke applicable te all of our stores!, 


of stoxds. 

Q When you refer to the sible; are you re fe: ing bs) 
CX S0-R, Mr. Schmidt? 

A ¥en, X ea, Sr. KoTnerney. 

Q. Would you please continue? F . 

A “In o~= eo 


L 
and if not the quotations would go up as we reduced the nuber > 
MR. Merisnwvsy s Zam sorry, would you reed baok the | 


lest, befora © Latessupted Nr. Schmidt, what he had baaen sayirs. 
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1762 


the figure was not a requirement to the quotation, and az I 
vecall we did discuss one of the attached attachments which 
indicated that the quotations would ba applicable to 611 of 
eur stores if -~ well, iz these quotatéons, ves, would be 
ap plicable to all of our stores, and if not the ‘quotations 
vwou.d go up as we reduced the numoer of stores. 


By He. MoIneracys 


Q and in saying that, Mr. Schmidt, you were referring to 


Exhibit 50-R. Does that indicate other prices in the event 


business on scwathing less than 106 perceat of AGP*s stores? 
A Soes not to ne, no six. a] 


th at aa gave the Bowen Comocny AcP’s milk and dairy product 
Q: woule you look at the fovrth and fifth columns of that 
j 
{ 


exnibit, and tell us if there is a quotation ia the event that 


Bownen wera to supply 70 percent and 50 percent of A&P.’ 3 stores 
in the ee Unit? 


A tea, sir, pave is. 


Q I am sorry, I think I interrupted you in your description 


the submission of this ‘quotation. 
A and you would Lika to have ma repeat the es sence of it? 


Q No, IL would simply like to have you tall me what he said 


to vou aid what you said to him, 


3 
oZ what you end Mr. Cannon said to each otkex at the time of | 


A ‘9m this matter of the quchution in the event he got all 


Saad 
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of the stores 7 part of the stores? 
Q If you eck anything else about that or if not on any. 


other subject. 


Bm 3. GMs GG xeceil nothing gar ther on this referanca of 


apereximately $1 million or Z2hibit 50-R. 
JUDGE HINKES: Befoxe you go on, Mr. Sohmidt, cn 
Exiibit 50-R the first colwm is entitled, "Standard list. 
price to chain store." 
What, - you keen » €0es that represent? 
TE: Wrennss: Your Honor, I have no racollection of 
saviveins the heading cn that particular colum at the tine 
| that Mr. Cannon was at my desk. 
UDG SINKES: Let we ask you this. The next three. 
columns are net prices, according to tha chert. 
GHE WIYNESS: Yes, sir. : 
JUDGE HIMES _ These are the prices. quoted te you: 
by Eowmen, ag your cost of the various Leena, is that correct? 
THE WITNESS 3 Yes, air. 
. JUDGE HINKES + Now, couparing these figures with the 
moh higher figure in the fixst column of list prices, . eer 
that indicate your cost of Bownan’s milk, vather thm private 
Lahel, or would it represent your selling price? If you know. { 
| MR. MCINGRNEY: Your Honor, I chink XZ can clarify 
that, 2£ you will. 


SUNGB HINKGS: Vasy well. 


one one ent eee misemteonnyr eet AE IRE 8 SE cs 2 
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ii WITNESS: Sorry. 
By Mr. Mefnerney:s * 
Q Would you Look at Exhibit 250-A, the first page of this 
exhibit, sir. I am sorxy, Commission Exhibit 50-A. 
A all right. 


Q And at- the-botter of that pag2, or toward the bettom, - 


vether, there is a listing of four itens, the second of which 
conteins a pancilled rotaticn, and can you teil us whose 
handwriting that is? 7 

A What slech and tha word "cr" is in my handyriting. 

Q And wes that as a xesult of your conversation with Mr. 
Cannon? 

A Yes, it was. 

Q WALL you tell us vhat that means? < 

A Hell, it was my intexspretation as I read that sibparacrar 
2 in his presence, that both the Bowman label and tha A&P 
label, wight b2 necessary to secure tue atteched quotations. 
Fowever, when I raiged that point he indicated no, it could 
te the Bowne label or the As? label, or both. 

9 And would the prices quoted to you, foz exauple, cn 
Comission Exhibit 50-2, if you would look at that page. 

A ¥es, sir. : - 

Q Wovld they be the vane waether it wes Rowman label or 
privete label? 


a Yoo siz, that 


tana Tem ae me 8 ee me mie ae ae oe. 


milk? 
A Yes, sire 


MR. HCINERNSY: I GQcn'*t know if. that clarifies it, 
Your Zonor. © ae kee 


vUNGS AINKES: Yes. 
By Mr. MoInemieys 
Q Now, you were telling us, Mr. Schmict, about the taik 
You hed with Mr. Cannon of Bawman Daizy. ‘incidentally, did 
10 we establich who Mx. Cannon is? Can you tell t :7 
ft am “ot clear whether the record indicates who Mr. Cannon 

dis, or vas at that time. 

2 aA a i did not mow bis exact title at that tima. However, 


Z knew ho was respensible for sales of tha Bowman Dairy Com- 


at Givin PD ets eae Tec ai ele a 
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Q ta other words, this was a quotation of e net price to 
you, whether you took it‘as BScwmnan label milk or A&P label 
: 


pony. IX sea on the Gocument chet his title was General Hanage 


Wholesale. 


=. SS 
Oh ghee aps eee oe 


Q And ha@ he previously to this time in 1965 calied cn 


ASP an@ solé milk to REP, the Bowman milk? 


PA gts Go ee ae te 


A Yes, he had, and vP wtil the mid’50's,; at which tire 


ee 


the Bowmen Daixy sexved approximataly half of the Chicago Unit 
AaP stores with daixy products. 
Q Bnd who sold appxtximately the othor half? 
"The Borden Company. 
24 ° Rnd acuewhere in or exound that tima che Bowman Company 


25 cumad 2 cupply Aa?, cud tie Zoxrden Corrany tock over most 
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of the supply of AsP's daixy products, is that correct? 


1766 


sees 


A Yes, sir. 


Q World you please continue with what you recall about what 


you said 3 Mr. Cannon end what he sata’ to you on the cccasion 
of his subwission of this quotation? 

A I do “ecall that wa went over this document page by page, 
but. Xf don't: have ony thing noted until we get to Exhibit, 


believe thet is 50-I. 


so ao 4 6&6 6 & @ 8 


Q Is that your handwriting 3 at the battom of 50-12 
A Yes, six, it is. : 
Q And what was the cccesion for your writing that? 
A XI saw that word on top of column two, the word. "maxk up", 
and asked hin what that inclvded. And ha indicated to me 
that it included overkead end profit. 
Q Row much profit? 
A Be volunteered, eppxroximately six percent. 
Q Do you recall onything else that was said-on this 
occ ssion? 
A I have ne recollection, Mr. MeZInexney , of anything else 
tha’: we disenased on that ocession, other than what I have 
corms2znted on. “ 
Q Now, Cormission Exhibit 55-8 lists certain costs not 
considered in the quotation. And it does nut appear to include 
any caving fsr pre~crdering: What is your wnderstanting as to 
| whether ox not this Zouwan quotation Included any recuction in 
i 


¥ 
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7 JUDGE BINKES2 Well, suppose you try again and see 
L£ you can have it a little clearer.to the witness without 


any leading. | 
By Mr. McInerney: : 
Q Can you tell us, Mr. Schnidt, when, or under what cir- _ 
cumstsnces, there was first any discussion with anyone from us 
Borden with respect to the point of pehiind the. quotation 
ekout whith you have previously testified, and to which you 
referred, I believe, when you were looking at Bshibit 41, whitch 
was that memorandum from you to Mr. Bartels, on which you had | 
written “insufficient? 
A... tt is my recollestion that certainly within several days 
after my conversation with Mr. Bartels that resulted es my 
tees the word insufficient on ny file copy of that document, 
thet r contacted the Sorden Company, Coxdon Tarr, specifically, 
and indicated to him that wo were going to agk other dairies 
to give us a quotation on our private label milk. — 

and that since we: were going to go ee outside dairies for 
quotations on private Label milk, and because the qrotation . 


we-had reesived from them did have some age -to it, we would 


give ‘then the opportunity of re-evaluating it, or of ‘indicati 
to us that after their evalueticn, it would stand us submitted. 
" ghat is the best ef ny resollection, Mx. McInerney. 
JNCGE HINKS3: Hr. Schmidt, your previous testimony 
was to the effect that you did tell Mc. Ware that you had othe 
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competitive bids. But you didn't tell him that you had 


the Bowman bid, is that ccrrect? 


HR. MCINSRHEY: May we just get the time sequence, 


Your Honor? 


JUDGE HINKSS: Yes, this was after you hai received 
the bid from the Bownana Company . And ie I understaad your 
testimony, and corract me if I an enim, wan then told Mr. 
Tarr thet you had other competitive bids but didn't nnn that 
you had tke Bowman bid, specifically? : 

THE WITNESS: That is correct, and as Mr. McInerney 
has hinted, there are iso periods of tine involved. My answer 
to his laet question related to the conversation I had with 


Gordon Tarr after Mr. Bartels and I made the decision to get - 
to Uther bids. 


% 


liy conversetion with Mr. Tarr in which I indicated 


to him that we had cceupetitive bids occurred after ve had 
received the Gownan bid, and thers is a time span of approxi- . 
mately two to three ronths. 

JUDGE SINKES: Row, at that second occasion, which - 
was the one I waz referring to in my questioa, you also told | 


Mz. Tarr soxething about your waiting for their xrovised bid, 
is that correct? ; 
Waicackon 
THE WITNESS: Their revised bid, or an eevasion 
that the first bid should ba the one that we should consider 


as the only bid, 


o envy 2 gu fe hUDlmlUDN 
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JUDGES HINKES : Well, isn’t that the sams thing 
that you told Mr. Tarr at the first cosentent 
AMR. MCTHERNEY I think that is: the confusion, 


Your Honor. Well, the whteces can explain it. 
) JUDGE HINKES: A moment ago I thought you told me 


that on the first occasion you told Mr. Taxr that they could 


revise their bid or stand by it? 


TS WITNESS: That is right. 


JUDGE HINKES: Mow, on the second occasion you toid 
them the same thing. ... , 7 

GHZ WITNESS: Yes six, because wa still had not 
received sn answer from them. 


JUDGE HINKES: Very well. ee ot one ® 


Mm. MCINERNEY: The only diffarence if I may, 


Your Honor <<< | 


MR. MATHIAS: Your Eonor, I would object to Mr, 


' HeInemey characterizing the witness’ testimony. 


MR. MCINERNSY: All right. 
MR. MATHIAS: The witness has testitiea, ont ur. 
metioineee testinony is not needed on this point. - 
TUDGE HINKES: I think I undexstand the witness’ 
anwar, Mr. MoInexrtey. : 
By mee McTnerney?: _ : 
Q ‘Had there been eny response: ‘feom Borden, batween the time 


that: you told Mr. Tarr that AsP was going to solicit other 
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qGuotations, and the conversation azout which His Honor was 
just questioning you? In other words, had there been any 
word frem them in the meantime as to whethar they ware going 
to let their previous quotation stand or revise it? 
WR. MATAIAS: Your Eonor, I again cbject to leading - 
tha witness. | 

HR. MCINBREEY: I sthbmit that was not a lsading 
question, Your Honor. . : 

JUDGE HINES: I think the witne.s has alxeady 
acinesiel that in response to ny guesticn, when he saig thet 
he hada’t heard anything. - 

MR. MCINERNEY : all right, I simply wanted to 
clas fy the matter, and if it is oleri fied Lt will dzop the 
sudject. : ae : 
By Hr. HolInexncys 


Q Now, as best you can recell, when and how aid vou first 


Zearm that Borden wae going te uevise the quotation 4t hea 


givea you sometime in the smmer of 1965? 


UR. MAYHIAS =: "Your fonoz, I would again object 

to Leading the witness. I don't bakes there is any secke* 

sity at this point. mute has been no <aatineay by the. 

witness at this stege that. he had learned of this intention. 
X believe that Mr. McInexney's. question is leading, 


aril unnecessarily so ai: this point. 


EM, NCINERNHY: ‘ Your enor, I submit that there 


Nam & 
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ts no dispute here abouk wicthes: or not thore was a iin, 


oe 


© SELENE 


and I was maxely trying to expedite matters. Again I don't 


think it was a leading questicn. ae 

I have been ve xeetrained dn ieaeagel that t objection 
‘to Nr. Mathias's questions, Z Gibait «== 0 Oe 7 

: (GUDGE HINKES: Well, in any event, I will allow the 


witness to answer. I think that you certainly are avare, 


Mx. Hetnerney, that to the extent the question may be leading, 


oOo OO BH & OW DN 


you diminish the probati ve value of the anewer and it is 


wah 
<] 


to your oun eavantage not to: cxploy those questicns whether 


oh 
wey 


ox not objection ta tate, | ee Saye aree 


= 
N 


HR. NCIENERNEY: “ves, Yous Honor, ‘but x aia not 


@ 


believe it is leading. If Your Honor thinks it is leading, 


one 
& 


I will try to rephrase it. I Gon't think thexe is any. 
digpute abont the fact there was such a revision, and I am 
aioe trying to get when he learned about it. 

| SUDGE BINKES: | The witness will anewer. 

bs tr WECNESS t don't recall the specific nt, but 
Zao recali receiving a phone call from Mr. Tarr, indicating 
that I world xrecaivea a revised quotation. I asked him, «9 I 
recall, arproxinataly when I would receive it. And he inéi- 

_ cated that it would take soma @ays to tye it ad put it ja 


aia oxder md present it to we. 


Bnd r do recall that he mada the comment chat the 


savings would be substantially Snereesed, Now, again bear 


CERNE at GAINED 7 0 OE ORD wae OED DL EP SATE MOET 
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in nind that XI cannot quote him (kins The general 
recollect ton = have is that he made reference te the fact 


that the savings would be greater than the quotation pre- 


viously subnitted would afford. — 


Of course, then the quotation was delivered. Again 
her'a my recollection is hazy, bvt I believe perhaps withi 
the week. 

By Mr. McInerneys . 


Q ies it delivered to you, sir? 


A. x aun? t cseadanes that speci: Shonlly ei her, Mr. McInerney. 
rt was delivered, cortainly. ‘he copy avantaally ane to 
my attention. A likelihcood that it was delivered to my assis- 


tant at that tima, or to scmeone else in the building, but as 


I say, the best of my recollection needless to sey, ad the 


' evidence is there, it was given to me. 


Q Now, when your -- I am SOxLY go. aheaa. 
A xX also recali “98 course that that qactation that ak 


Wa2 wearers to ited ‘aia anchude a poste e: on glass. - Here 


e 


géin 3 xecollection a8 hazy. 


"9 
“ ° é a 


X belseve that when X heard that there was glass eter 


‘that 1 I callea Gordon Tarr again and indicated to him “that 


thet particular item should be Roneves, aud this then prompted. 
the xecorips lation of tha quotaiions without it, _. 
Ana ‘then o£ course we scheduled the appointment in . 


uikertyville, thet »esulted in presentation of the final 
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Q Now, just so that the record will be clear, when you 
BpERe of a quotation that included the gallon glass --~ 
May i have Exhibits 56 and 62? 
Is this document which is marke@ Commission Exhibit 56-A 
anc avbgequent letters, the quotation to which you refer? 


AB Yes, sir. 


Q and why did you tell the Borden Company that the gallon 
gless quota tion was not what you wented? 

A Basically we racogaizea, at least I ‘dia, I believe I 
recall that I was at that time reflecting the opinions of 
the seeing Unit, members on my level of management, ‘that we 
did not want to carry glass private label milk Hacuiiee of the 
preblems at the store level. *: 

, Needlees to say, it requires more space in the cases, 
you have the problem Of collecting the deposit, makthg the 
mere stertns the bottles ‘at the checkout counter, ives: 
then te tha back room, assembling them for pick up by the 


aziver~salesman om the next visit to the: store. : 


Basically for that reason we decided to exclude -it. 


Q Does gallon glass involve any other additional expense 


to the retail store, 7m malvete lehel? 
MR. MATBIAS: Your Ronor, rt cbject, unless this 


witness is shown to be quad ified to testify concerning ‘the. 
retail waemure ag unaaas 
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ie MCINBRNEY Well, X think. there ie an es 
about this, ann you hava already questioned him about it, 
Mr. Methias. 

MR. MATHIAS: Your Honor, I récall no questions 
put by me to Br. Schmidt nincetntinn costs.— 

AR. MCINERNEY: May we have Commission Exiibit 66, 
please? 

on, X have it. Thark you. 

MR.MATBIAS: Your Honor, before he asks a question, 
Z would like to havea a chance to Lock at this exhibit nyself. 

All right, fine. . : 
By Mr. Sornatieys ae 
° Would you look at Commission Exhibit 66 and tell us if 


that xeficeshes.; your recollection as to any additional 


| iteng that were considered when you decided not to take gallon | 


giugs in private Label? - 

A ‘Yas, it dces, Mr. MoeInemey.. 

Q Would you tell us whet the additional, items were? 7 

AR At chat particular time class Dolan in tne _—. | 
ee area ‘were identifiable with an ienciek ora pint | on 
the giass hetete itself. Now, this inorint identits ted the 


on 


dairy that packaged it and delivered it. - 


ee 


In privata label, it would be required of us to have 
CO ee cs 


inprintea glass bottle, that imprint bearing our logo. 


Q And who would bear the-expensa of the imprint of glass 
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bottles?’ * 

A rt i my xecollection that this ves aiscussead with the 
Borden Company ¢ end Ke necognized that there would “ve a cost 

' factor that ve in AsP might heve to shaxe ve if ial in 
total, in'part. : | 

Q Now, waxe: there any other EGasons why you were not 
terested in geailen giass in private iabel at this tire, 

“best you can xecall?- a 

A . .it% is the best of my recollection that retumable glass, 


ne in milk or bevexages - wes being replaced in the casa 


of deizy with paper, in the case of baverage of course, with 


BR botties. 


Q All I went at this point, Hr. Schmidt, is what you 


discussed with the Bordan Company or with Mr. Bartels as to 
why callon glass was aot acceptable as a private label item? 
A I hava no other renollection, Mx. McInerney. 
Q Now, you also mentioned a second quotation. or a final 
quotation fron the Borden Coimeny thet you received in. 
Libertyville. aid ‘epwbin Zor purposes of Clarity in the -- 
record, © wonla Like to show you Commission Exhibit 62-A, aad 
scbdequent numbers , and ask you to Look at that ard tell us 
if that ia the final quotatiaqa to which you refer? 
A Yes, sir, this is the finai quotation. | 
ee MR. MCINERXEY: Your Zonox, the witness has ‘én 


en Sor wall over a hour. Xf this is “an appropriate time rom 
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JUDGE HINKES: Very well, wa will tz2ke a whort 


ZECSSS ROW so 


{A brief recess was taken.) 


ti idt 
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SUDGE -HINKES: Mr. McInerney. ‘189 3. 
By Mr. MeInexneys 
Q Jast before the recess, Mr. Schmidt, I think you had 
identified Commission Exhibit 62 as the final quotation from 
Bovden which you received at a meeting in Libertyville, First 
of all, can you tol} us why you received it in Libertyville, 
father than at your office in Chicago? | 
A Yes, sir. I was en vacation at that particular time. It 
was a time my wife was expecting our fifth child, and I recog=- 
ahdien the urgency of finalizing the decision, and I indicated 
to Mr. Bartels that while I was on vacation, I would meet with 
che Borden Company to secure this final quotation and then sub~ 
mit it to him after r received it. 

i recall setting this eppointment up with the Borden Con- 
pary for the Vr hall in Libertyville; I note by the date of 
the ‘oownent pexhaps several days after the 21st of September, 
Q Who vas present at that neeting? 


A Bar. Ralph Minklex and Gordon Tarr, of the Borden Conpany » 
end myself. . 


Q Would you tell us, please, what was said and done by ‘the 


‘participants in that neating? eo 

A To tha best of my secoliection, we met, they presented ; 
this Gocument and they went over it page by omens they explain- 
ing some of it, I observing all of it. We discussed the matter |. 


of approtinmately, the approxineta savings involved. 


3 
4) 
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Is there anything --~ 
A ‘I recall that I asked them for a letter inticating taat 
these prices would be offered to cthers on proportioaately 


equal terms. There was xeference by them to the necessity of - 


‘my saving the competitive bids. indicate’ to them that we 


| would. . 


As I recall, I knew that I was going to subnit copies of 
the quotationz, the so-called bids from Bownan, and this Borden 
bid, to Kr. Rartels, so thet, of course, he would have it in 


his files, and I in mine. That is the sum and substance of ay 


recollection, Mr. McInerney. 


. Q You mentioned the subject --- ... 


MR. MATHIAS: Your Honor, I would cbject to Mr. - 
Metnerney repeating the witness’ testimony in phrasing his: 
questions. I believe that in ookng 50, wa face the tisk of © 
getting an inaccurate depiction of Mr. Schmidt's testimcny and 
also that there is the possibility of coaching the witness. 


-. MR. McINERNEY: I don't think that there is anything 


27: 


‘uapcopar in keeping ths abtaacome gs . T’ think if Mr. Methias 


had heard my whole question, ha woul have no objection. By my 


Baying he mentioned’ a certain subject, and asking hin if he can 
reasmbex csi Bla tae furt x with respect to that —— this 
I an veins ta elicit a menox ey of seme eight yéken: AYOo 


JUDGZ HINKES: State ‘your question. 
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By Mr. McInexneys =~ -_ - oe eee “27895 

Q You mentioned that there was some discussion of the sub-" 
ject of the savings that would be invelved. Can you recall . 
.whzt the substance of that @iscussion was, on the subject of : 
the savings that would ba involved?. G 

A ‘It is my recollection that Ir wanted to be inn eat with 
the reroval of the quotation on glass in the previous quotation 
thet the savings would neverthelers be reflected in the new | 
quotetion. me 

2 And was there a dollar amount mentioned as to what the 

: sevings would be on the assumption that you had the same volume 

as in the previous year and that you switched entirely to the 

private label milk and that the Borden brand prices remained 

the same? : : i : 

A Mr. McInerney, I would like you to repeat that ‘question, 
particularly the opening of it, if you can. . 

Q I em inquiring as to whether there was any discussion or 
figure mentioned as to the total anount of the saving that 

‘ & P might expect. to get hy accepting this private label. offer 
in: comparison to. the Borden brand eetnda. _ T£ I am not making 

myself clear, I will be happy to rephrase that. : 

: A I would believe, Mr. enero: that reforeice was made to 

those eenitoge on sss strength of the daciaeiiy of it in the 
document as they rasanbed it to me. 


Q The document presented to you, if you will: note, on 
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Comission Exhibit 62-8, mentions a figure of sane $230,000. 
Was there a discussion of whether you would, in fact, save 
$880,000, if you recall? 

A I have ro recollection that that was discussed at this 
msacting, bat I would have to belicvs that there was hecause of 
the handwritten letter that f directed to lr. Bartels in which 
make seferonce to a reduction in that savings beosunt the 
cost of ray milk had changad ‘fxom the date that the quotation 
was prepared for us. 

Q May the record show thet I an showing the witness Zxhibit 
66-3, and I ask him whether the second paregraph of that page 


is the xeferense to which you have just referred? 


A Yes, sic, it is. Yes, six, it is. 


Q And Goes that vefresh your: recollecticn as to whether ther 
wes come aiscuesion to the effect that this $880,000 figure was 
not quite accurate because of an increase in the raw milk cost 
that maseune be pass ea along eato A-& P in the private label 
prices, Int that hed been absorbed by Borden in its Roxden a 
heehee ie 
A X would have to conclude that this subject as shown on my 
letter wes mentioned at the meeting, yes, cis. 

. MR. MSA THTAS : Your Fonor, I would move that the anaw 
be stricken. If ha is only testifying as to what his menorandv. 
stated at tha time, I do rot kotieve that there is any probativé 


value in his stateacnt. 
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By Mr. MoInerneys 

Q Let ma ask what your best recollection is, Mr. Sclmidt, 
now that you have locked at the memorandum? 

A _ Me. McInerney, if I may answer your question this way? 
That this particular subject, and my report of this particular 
subject, is the =esult of the meeting in Libertyville ——- 

Q Zs Cormission Exhibit 66, in effect, a report from you to 
Hx. Bartels of the meeting in Libextyville? . 


A” Yes, sir. 


¢ 


Q All right, sir. You also mentione’ thet you requested 
from Borden a letesr cencerning proportionately equal prices. 
Did you seport that to Mr. Eartela in your «<enuorandyum which 
has been marked Exhibit 562 : 

UR. MATHIAS: Your Honor, I object to that question. 
The memorandum speaks for itself. 
JUDGE HINKES: Sustained. 
By Mr. McInerneys : | 
Q Will vou tell us, ¥r. Sclmidt, whether you communicated 
in some way to Mr. Bartels that you had requested a letter of 
avai lebility, er however you want to describe it, from ths Bor- 


Gen Cempany? — - a 


= % : ' 
Ne te tee oo” 


MR. MATHIAS: Your Honor, I object to that as a lead- 
"ing question. 


‘JUDGZ RINKES: I will. allow the witness to answer. 


4% WITNESS: Yes, I aid make such a request in my. % 


* 
& . 


i 
‘ 
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carmaication to him dated Soptcmber 28, Exhibit 66-B. 

MR. MATHIAS: Your Fonor, I would nove that the a 
be stricken since the witness is only reading from (X-66~B, 
which is in evidencs, and --- 

JUDGE HIHKES: The enswer stands, in any event. It 
is responsive to the question as to whether he caoamimnicated 


with his superiors on that Subject, and to that extent, it is 


perfectly proper. It edds nothing, however, to the state of 


the record. 


ER. MCTWEANZY: I think that in answer, would you 
rend the witness’ answer back, Mr. reporter, I think there may 
have been a misstatement. 

(the record wss read by the reporter as follows: 
*Cusstion: au right, siz. You also mentioned that 
‘you requested frou Borden a letter concerning proportionately 
equal crices. Did you report that to Mr. Bartels in your memo- 
renivm ‘which has been marked Exhibit is 
"Answers Yos, x aid make wack a request in my com~ : 
auericatioa to him dated Septarbex” 28, Exhibit 66=B, 2. 
By Hr. McInerney: 
‘Q Had you completed your answer, now that you have ‘Reard 
it read, Me. Schnidt? 
A That is not the answer I intended. 
a Please, just give us your best recollection of whether or 


mot you comtunicated to Mr. Bartels that you had made a request 
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of the Borden Company for a lotter with respect to this offer. 
A r comunicated my request to the Borden Company in my: hote 
in my Letter to him dated Septenber 28. 

Q Do you recall having any ineehon with Mr. Bartels wi 
respect tc this request of weeken for such a letter? 

A I recall nO Conversation. vente: Mr. Bartels, ne to the 
aun’ ennbies of the letter. 

Q At your meeting in Libertysille, ¢€o you recall vhether 
anyt ae else vas seid about ‘this letter ‘fren the Borden Caa~ 
pany that you requested of Nr. itinkler ont Mr. Taxrx? 

A tt is ny recollection that they indicated that such a lst- 
ter would be forthocming. Bat here again, I can't be more we 
cific than that because it was aight years ago, but I be ‘eve ~ 
| sins ig there had been any, anything other than thet positive 
indi. cation, I am certain I would have recalled ir. 

Q You also mentdoned that they asked you to save asa cou — 
petitive offer or offers. ‘Was there anything furthex aid < on . 


that: subjects what did you say ‘“O them with respect to that, 
if you can secell?. a 


* 


A tt is my recollection that I informed then that we would, 


since that wag part of cur.usual procedure. 


Q Ard wad that, in fact, paxt of A & P*s usualtprocedure? 


we “keep die ek i ae a os 


A 
Q As far as you know? 


~~~ We keap copies o£ a3. quotations recaived, Mr. / 


4 
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Motnerney. ‘ 
Q Bo you recall anything else about this meeting at Liberty- 
ville at which you received this final quotation fren Borden? 
A No, sir, f can't recall anything elsa, Mc. McInerney. 
Q Apart from the reference of saving the competitive offer 
or offers, ‘%o yeu recall whether anything was said on the sub- 
ject of Borden Company's competition, ox meeting competition? 
A I don't specifically secall if at that meeting there was 
reference to the phrase you used, "meeting competition,” or 
werinutintve effers. Bat in che many conversations that I had 
with Borden, they wade refaerceise to any number of stbjects. z 
bal.ieve i recall correctly that reference was made to meeting 
conpetition ox competitive bids or competitive situetions, . 
along with what I chose to consider at best salesmen's talk. 
‘the convexaations that Ge Borden Company and 1 had on 

tnis matter of private label milk, in my opinion, were always 
too protracted. X loaned them an attentive ear but much of it, 
as r said, I< conaidered in the area of salesmen talk. 

°Q ° Did Me. Mipliler or Mr. Tarr atteuct to explain in any an 


the revision that. they had made? het me ask, first, did they 


inficate that they were anbaxxassed in any wey by making chis £ ; 


rewision? 


HR. MATHIAS: Your Hunor, I believe that that is a 


leeding question. It has been asked, but agin, Mr. HoYnerney 
ye 
is putting words in the witness! mouth. 


re nig 
LINE RE ORES et tne em PE He a 
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MR. MCINERNEY: No, I am txying to refresh his recol~ 
-lestion, if there iz a recoliection to be refreshed. 
Let me strike the question and just ask, in your — 
previous answer - about ,Salesmen's talt, “why aid you consider it 


salesmen's MOUP re Oe ee ehoe? Hae poe ke 


- he 


MR. WRITE: X object to that, Your Honor. When he 
| made that, he was talking about scmething which was unidenti- 


fied as to tine. He said that these things went on over a. 


long perio’ of time. I think the ansves as to why he consideres 


sonething said to hin that isn’t even identified as to date or 
Les relationship to this has anything to prove or disprove 
in this case. - . : : 
JUDGE HINKES: I don’t know that nis cefersiize to a 
sazesmen's talk was specifically directed to the commer that 
ne had in Septenber Gf 1965. 
MR. McINERNEY: I don't know Gither, Your Honor. 
: JUDGE WIWKES: X think that I would have to sustain 
‘the objection. See an eer — ee ee 
By Mr. NeZnerneys =" °°: - ae 4 oe 
Q can you recall specifically, Mr. schmidt, can you cine 
when this reference to competdcion may have been made? 
A 5 ‘have no recollection that would pinpoint it. 
1 Q Whenever it was, can you tell us why you considered it 
- Salesmen'e talk? - 


MR. WHITSs I object to tha question. 


| 
| 
| 
! 
| 
| 
! 
: 
i 
| 
| 


mee i mae mS: ee Nm ns sa oe 


i 
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1902 JUDGE HINIES: I am going to sustain the wbjection. 

£ chink we in reaching, at this point. 

By Mr. McInerney: eg eet aa ol aa ae 

Q At this meeting in Libertyville, did Mr. Minkler or Mr. ? 

ae inquire what the price level of : the ccmpetitive cffer or 

offere that you had night have been?..-. eee = 

A NO, hes ce ee ee ee 6 Ler 

Q Was there any @iscussion with respect to neeting a beating 

competition, as best you can recall? : 
HR. WHITS: I object. He has been asked and answered 


the question already. Le 


o 


JUDGE HINKES: Let the witness ancvex. I am not snref 


that that specific questicn has been answered. a 
TER WITNSSS: Would you restate that question, please 

Mr. MoInerney? © 2 te AR ey i : 
MR. McINERNEY: Would you read it back, ‘eane, Bre 


ROporters’ ~— 62 oo ek eS eke 


a0 Pe Ie pe OER EEG OG OS OO ON ete OREN Oe Map wear muenpnn ewes niquepamenstunntsnsueceeeuece Le 


(The record was read by the Reporter as follows: 3 . 
"Questions Was thera any discussion with respect to. " . 
meating or beating eccmpetition, as best you can recell?") — oe 
By Hr. iopeasness . | 
Q We are talking now iecuke the Libertyville meeting, Me. 
Scilmia€t. ——- A ie, ot 


A Yes, sir, I heve it pinpointed to that date, 0 


It is my opinion --- 


5 
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‘a I don’t think =< Soclus rit, 7%: 


° 


A I um sorry, it is my recollection that they used the - 


phrase "meeting competition" or "heating competition" as the 


PPM NESE THES 
apoercte oy 7 


reison for asking me to make sare that we would eave and keep 
in our filles the competitive bids. ee SAC ce ee be ere 
Q Do you actually recall that, Mr. Schmidt, specifically? 


KR. HATHIAS: Your Honor, I object to that question. 


MR, WHITE: He has just testified to it. Now, he 4s 


. = . “ . am 
ee aie. Feces wast 


fo fe: See 
SE Mes PORES FES ree. Le hin Seearaieals 
‘ 
’ 


JUDSE HINRES: Sustained... - 


scp oe owe 


By Mr. McInerney: 72-2055 cat tr hciettie 


Q What else was said ‘on the subject of competitive bids, if 


you recall, Mr. Schmidt?). co . vs) : 


"A Again, Mr. McInecney, I don't recall specifically, but: 
as I indicated in previous testimony here, I have the feeling 
that during this period of time they made reference to it, but 


again, as X indicated, I considered it galesmen's talk. ye a. 


corsemerce, my memory ig not sufficient to indicate when and. 


who sald it... —.-. Spee ee eel - 


RR. MoXiTERNEY 2 £L think 4t wonkd be only tate i@ z 
ém pexmmitted to point oat te the witness that = . 


HR. MATHIAS: Your Boner, before hs makes the etate- 


ment, IZ would like the witness’ excused from the room and <= 
like to hear what tha statement is. Z | 


>a? y 5 
3 


: _ : Bs 
Na. MoINERNSY: all L night, would you mind, Mrs. » Sehnsay? 
a 3 
: 2 ; 


‘ 


3 ’ 
4 Pe 
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YHE WITNESS: Not at all... 
(The witness lef¢ the roca.) - 


HR. MOINERNEY: 1 you would prefer, we cin do it: 
off the lila he ato oh a eet ee, oe 


MR. MATETAS: 


: “ ae - oats 
- Fae de eee acumen 
* 


I would prefer it on the PeCord « 
MR. MOINERNSY: All righta:© 2 0 °° 7 
GUDGE HINKES: All right, let's have it on the 


ee 


KR. NcINERNEY: . think 4 it is clear, Your ‘Honor, : 
that che witness is confused’ at ‘this point. He has testifies 

thet he coulén’t pinpoint eny spicific discussion with respect 
to this. And zr was simply ievtes to bein 2 this up and get rid 

of the aubteot, and now He thinks he einaias something; and z 

am. a trying to find out what could pogsi*ly be the difference 


akin vhat he is saying n now and his reference immediately pre 


* : oe 
e . ee CATE EERE BS a PETS 
= —— ORE ERE ATE EERE =p q 


ge a3 oe DOORN! aie fll leis NAOT hi Ce cele Y SEE: 


ced ing that, he couldn't Pinpoint any discuasion with veference 
te this, _; 


I think it is only fair to point cat to the witness 
chat his previous testineny was that he covla not recall any-. 
thing. and now he is ‘attempting to recall sonething ana x “would 
like to ) find cat éxantly what it is that he recalls. and ya 
think at this point sinon ‘the witness apoears to nee confused, 


it is fair for me to ask leading questions of the witness. 
IRR. . NATYTASs 


i 
: 
ie 4 


Your Foner, Zt helieve that the witness. 


= 


a 

4 

‘i 

had arnvared ia raspons3 to repeated inquiries from. Mr. vs thi 


oan oo ww & &- 


wat 
o 
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MceTaserney concerning the September, late September meeting, = - 
that he conid recall that the term "xeetirg competition" was 
useé in connection with the request to save the competing bids. 


I. Gon't believe there is any ambiguity or anclarity 


' in the record oa that point. What Me. McInerney is trying to . 


do, he has also stated that in a number of instances, that it 
eecas to him that he hus a hazy recoliection that the term: 
®*neeting competition" was mentioned in a number of meetings © 
with the Borden Company and os this effect. - 

Whet Mr. ¥eTrerney is trylag to do is to attack one 
atatement elicited by him of what I consider to be his own wit- 
nese, and I believe thet it is manifestiy improper to allow hin 
to continue an? harp ard hit at this point. ‘The witness‘ testi+ 
mony is clear; there is ~ ambiguity in the witness’ testimony. 

| MR. MCINERNSY: Your Honor, I think it is far from - 


clear. IZ think that we went through this and he said many — 


| times that he could not recall any specific occasion. 


JUDGE HINKES: That is trua, buc his most recent 


utterance was —_ he did renenber thie mention of cpu coun 


petition or beating coupetition. ee : wociaiern ott 


and ke aid say that this was in connection ‘with their 
request to him that he sava the competitive bidg.- 
ER. MoTNSRAYs ff your econ) ~ 1 era, sorry. 


JUDGE HIKES: You may mete your - urguient on the 


stete of hia racollestion ana you may also explore further what eee 
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else he may remember but it is not at ail unusual for a witness 
te have a hazy memory and then the more he thinks akout it, to 
recollect a detail hare or a detail there. . 

That is not at #11 inconsistent, and I don't think «.. 
chet in have to béelabor that issue. If you wish to explore ‘the 
iseue further, you may, with the witress. But I don't think : 
you can ask him to explain why he remembers now that he didn't 
remenber earlier. I don't think that is ‘iekue to be productive 
of aay valuable anenwer:< are » 

MR. MCINERNEY: I don’t know whether it will or not, 
Your Henor, I have no way of knoving, and all I am ene to do 
Ss get at what the facts are. |... ::: Sete ee Ae 

JUDGE HINKES: He hay told us what the facts are. 
These are naw the facts as he states then. a 

MR. McINERNEY: If yeu will recall, Your Honcr, he! . 
prefaced ‘hat with the statement that “in my opinion,” some 
er other. Y¥ don’t reneaver what it was. And I am trying to 


show the state of his reaollection is unclear. I am trying to 


~ 
° 


establish that: as best f can Ge 20,54 


E don’t think that Me. Mathies" piibecens that the 


veora is clear ~- I agree with that to the extent that it is 
pious that he could not renembex any reference to mesting . 


con petition. 


JUDGE RINKES: I thirk that all you can be permitted - 


¢ 4 ‘ . 
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at this voint is to ask bin once again this is what he recol- 


lests, what he has just testified to. _I€ you are act sure that 


that is the nature of his testimony, you may ack him thet. But): 


I think the xecord will demcnetrate that he aia say when he was 


stopped from giving an opinion that his hest zecollection was 
thus acd so. 


If you wish to, once again, ask him whether that ts 
his beet recollection, I think that is a peridasibies 
but I don't think we chould go into that any further. 


ER. MoINERNEY: Your rs z have seri.ral. questions 
I wish to ask him on this line. 


JUDGE HIMKES: -He can only deal, with thea one at a 


tine. x mean, as for as your vending question i concc~ned, I : 


don't think that is appropriate, © 2° Be 


WR. McTNERVEY: Very well, Your Honor. 


oe * 
o 


 JUNGE UINKES: We will call.the witness back in, 


(The witness re-enters *he roon and resumes the : 


SONGE RINKESs You may continue, Mr. McInerney. 
By Br. MoTnerneys 


1 @ Mr. Sulvidt, aid you aver ‘sibec’ to Mr. ects ox anyone : 
at Aé& P thatany: reference had been nade in your conversation *, 


“with Mr. Minkler and Mr. Tarr to — ‘osapetition? | 
A: No, sir, t aia note - oS eee 3 oe eo 


Q $n vour written revort, which -is Conminsion mehibit <6 


2 “ SSRN PO 1 at SO = ERE 8 at RUS ee 
a GA AE IE * ENE EEE 


en ee ae OR I Nl 
meme 
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is there any reference to it in that report? 
WR. WHITE: I object. 


MR. MATHIAS: I objest to it, Your Honcr. The resord 


spoaks for itself. 
JUDGE HXNRES: Sustained. | 

By Hr. nn 
| Q <3 there any Cocizutent or other thing that tyne: refresh 
yous recollection with respect to whether or not the siansaeu of 
meeting caopetition was mentioned at this Libertyville meeting? , 
co? £ 

: . MR. HATEIAS ¢ I objest to the form of the question, 
Yerr enor. If there ie any anounext, ‘Let Counsel come forward 
oN ee nee Pace 

JUDGE HINKES: I don't know that the need for refresh 
ing hia vecéllection nae been asteblished, Mr. einen You 
mighe first aak him whether he foes ecaiinws or uhether he 
has sene difficulty “in oo that subject matter, ani 
then explore it. 
By Mee Hotnecnays i. 
a Do you have RALELOREEY Me. sebeiae, in peccasiinghies 
what: was said at this oe meeting, with xomnee to 
necting canpetition? : 
A Sbsolutely. 


Q De you have any clear recollection on what: was ‘gaia, reg : 
scoteins on that subjest? : 
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A Not a clear xecollection, Mr. McInerney. — 
Q If semething had beea said on that subject, would that 
have been a red light or a cod flag to you in any way? 

HR. WHITE: Object. 

ER. MAIAIAS: I object, Your Honor. 

TER WITNESS: Not at all. 

SUDGE BINZES: Sustained. 

MR. MRGHIAS: And I ask that the response please be 
stricken. : ; a : . 

, JUDGE HINKES1 "The response is stricken. : 
By Me. Kclneraeys 
Q ¥Yould you please give us your best recollection as to 
whether, if such a re3zponsa was raised, that would have been 
| comething that would nave stucic in ‘elie mind particularly? 

UR. MATHIAS: Your donor, I object. 

MR. WHITEs Chject to the form of the question. 

HR. UcINERYZY: Your Honor, I don’t know what the 
objection is. 

HR. WHITE: Read the question back. 

BR. McINSANUYs Would you read the wucsties back? 


(whe revord was reed by the Reportex as follows: 


"Quastions Would you please give us your best zecol~- 


lection as to whether, 1Z such a résponse was raised, that 
would have been eomething thet would have stuck in your mind 
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MR. MoTteReE?: I don’t think I neant to state thet. 
JUCGE HIWKHS: [estate your question. 
By He. McInerney: : 
Q I bajieve you herve told ts that the subject of cempetitio 
may have cone tp at soma point in your discussions with the. 
Eorcden people. | 

MR. HATHTAS: Your Fonor, I object to going through 
this whole line of testimony again. I don’t believe any need 
has been shown for it. We are going over and over ard cver - 
the exact sane testimony. 

!R. McINERNEY: Your Konor, I believe thin is a 
fairly important subject, and I believe we ought to get at the 
fects. : 

JULGE HINKES: rt may be important, but that does not 
justify deviation fron ordinary rules of evidence. The witness 
has answered his best recollection. I don't think you are 
ent:itl.ea to attack his recollection. ~ 

UR. McIUSRNEY: IT am not attacking his -—- 

SUDGE HGUKES : Because ve wre certainly treating hin 
as if he was your witness. 

WR. McINERNZY: f am not. attacking it, Your Honor. 
He has stazed the degree of hasyness of his recollection. 
WIDCE HINKSS: That is right. 


HR. MoINSRINSY What I am trying to get at is why his 


recollection might be hazy on that subject and I think that is 
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Ha. MATHIAS: Your Horor, I believe the witness has 


a fair line of inguiry. 


——— 
amma 


stateé that on a nuwber of occasions previously, too. 


2 atte, 


GUOGZ HINKES: In any event, ig that is your question 


me oe 
eset 


e 


X will allow it. 


Mr. Schnidt, tay is your recollection not perfectly 


28 cet or at a ae agen 


6 we, 
=. 
. 


veers 
<e 00 de stone mem seem = 


clear und recalleble at this time? 


i gS 


MR. McINERYEY: Cn the subject of meeting suipetition 

JOGB UTWARS: : On that subject, yes. 

Gaz WITHESS: Your Nonor, kasically my recoliection 
is hazy for two cenocnue No. 1, I considered it lightly as a 
reason for saving the competitive bids. 

Secondly, my recollection is hazy because this 
ccsurrea eight years ugd. 


JUDGZ HINKYSs Coming back to your first reason, 


world tha Neeroter read that portion of the aitness’ ansver 
once again? Bnd I-would like, Mc. Schmidt, to have you explain 
that portioa of ycur answor, when you hear it. , 
(fhe vecord was read by the Reporter as follows: 

rg WITNSSS: Your Nonor, basically my resol. lection 
4s haay for tro wedcbie Ho. jie t. considured it ligftiy as a 
xeason for saving the cznpetitive bids.”) J 
STUDS EYNKES:' That is all. Would you explain that? 


ring uITMEss: “ do recall that they asked ue to save 


the: competitive bide. | aes aes 
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JULCZ EINXES: Yes. 
Taig WRINESS: And in comnsctien with that recollection, 
I fuvthes hava the revollection tiat they indicate’ they should 


be saved -— should Se saved fox: the reacon of maetiay a coo 


JUDSS AIEKYS: Very well. 
By 22+. eTnexney+ fow cleer is your recollection with respect 
to that? 

MR. HATEIAS: Your Honor, I object. 

MR. WHITE: Caject. 

UIISE ZINKES: Sretained. Me. HMolnerney, = think we - 
have one this now t2 a fare~thee-well. 
Sy Mr. MoInecney: ek a4 3. i ee 
Q Hid that ronark nhout saving tha competitive blas; aia 
that make any Inpres3‘oa on vont 


A None wnatever. 


MR. ‘MATHIAS: Yous Honor, I object, as being imma- 


tential end irrelevant. 
« gurG HINESS: Sustained. 
UR. WsINENNSY: Your Honor, Z think it is rather 
matecial. 
“USK WINKES: My ruling is that tha objection is 
sustained. 3 


Ey we. McInerneys 


Q You have referred, in vour previous testimony, to your 
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questioning into this , farther questioning inte this sest4mony. 


I believe that it has been covered from A to 2 and aver and 
over again and I do not believe that after that question there 
is a further justification for reopening. 

UR. MoINERNSY: . I don't think there is any reason at 
this stage to curteil my exaninatioa in that manner. 

SUDGE HINKZS: In any event, I don't know what the 
next question will be. Sut if there is any objectica, I will 
make my ruling at an eppropria:e time. ta any event, I don’t | 
see there is any wane for excluding the witness any longer; 

but it is 22 Oolook. °6 ot ee ett 

MR. NATHTAS: Your ies could we go just a few mii- 
utes to sea if thie line of questioning is exhausted; either 
that, or I would like a ruling Hr. Schmidt may not consult with} — 
A & P Counsel over the lunch time. | na 
; ‘SODGB HINKES: Very well. Let's call Mr. Schniat 
back in. | : 

(The witness re-entered the roon, resamed the stand.) 

GUDGE HINKES: Mr. McInerney. 

By Me. MoInexneys 

Q wr. Schaidt, I beliave you have testified that you aia not | 
report to Mr. Bartels or anyone at A & ? that the subject of 
meeting or beating competition had been discussed betveen you | 
and anyone at the Borden Company. a a « 


hy “ is, can you tall us an you would not have 
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reported that? i000. iets ee: tari tan he 
ee BR. MATHIAS ¢ r objest to to the forn of the question, 
"why you would not have: ‘reportad." be : at Bema al 
ss ayp@p HIEEES: "Why you 44d not.* | 
oO MR. MOEWERNEY: ALL raght, sire ...:. 15 


THE WITNESS: £ afd not attech any impertence to 


308 oO mf wo ON 


their atatement to me. fhe reason X didn’t consider it impor~ 
tant is because I considered it as their reason for asking me 


to keep the bids and that basisaliv the letter that I had 


oC 2 ®@ 


wh. 


retested indicating that the offer would be made on propor 


tionately equal terms, was tha only requirement that. we would 


Se ene Se 


nsecd ts accept the quotations 38 submitted to us. _. 


~ ee 
mm 8 


By Mx. McInerney: - 


Q Can vow receil any othex reason why you did not report any 


| 
| 
| 
‘ 
| 
| 


such subject to anyone at A& PB, AE you can recall? 


—_ ww 
o wv 


A It is cnily chrougn this kind of interrogation, Mr, 
MoTnerney, ‘that I suddenly become aware of the apparent impor=- 
tance of this statement. I certainly under. no circumstances — 
crises the significance cf it at the Libertyville meeting, or in’ 
' subsequent xcnths and years. °- . : 
MR. WHITE: Your Honor, : move to strike the answer 
as not responsive to the question. Set ca : 8 ne 
MR. NcINERNSY: No, T think it io. 0. -: 


SURGE HINKES: Whethar the answar is Seosinsiee ox no 


: 
cc hatin seiaahins wi aici DnasiaSlinati ss Sati get Rhdeial<< tai C0 aI Mee Derk < Milt Pemta sees «atta itis “ol vtabiainincs talaipdatenaia 
set : — : 


is something for Mr. HMcInermey. - 0.) =o om roc. 


real 
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(The racoxd was read by the Reporter ag follows: 
: Sanewext: Ye, Sixe*) 
By Mr. MeTnerney? 
Q ° And what did you ‘a@o with that letter, Mk. schmidt? 
A . we was tranomittsd to Mr. Bartels’ offices. 
Q pid Me. Tars ox anyone fean Borden, during the course of 
your nagctiatLons wita them on private label milk, ¢ver indicatd 
to you that the peices that A & ? was being quoted would not be 
fe available to others? | | 

‘No, they did not. 

pid thoy indicate to you hat the Borden quotation was not 
cost<justiciea? 
A s do net recall that they gaid that. 
Q fTaen you reseived that quotation and the letter that you : 


hove olreaty testified to, that you passed it along to Hre 


do you recall? 
. aa I do wt -pocifivally recall how that was sranosnitted to 


Mr. Bartels. 


& 
Bartels, a & P Exhibit 2% how aid you send them to Mr. — is 

H 

| 

i 


Q 2 would like ta show you an exhibit in evidence as 5 eed 
sion Exhibit 263-A, aml ask you to look at it and see if that 
‘helps to xefraan yee regolieccion as to what it was you trans 


witteed to ite . Baxtels. 


A © notice tAat = tkig pexsicular dcoun ent that Mr. sartels | 


oo NC OUOClUMhlCllUUlmUlUCUD GO 


=. 2 G§. 2 -=S 
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forwazdea to Mr. Suith, tha letter ot Mr. Tarz dated Gctcber 1 
a0 reference to my request,is attached. | 
Q Bo you have a letter that will identity that? 

JUDGE HINKES: 263 = : 

mR, MOINERNEY: Is it H? 

GUDGE HINKGS: It looks like it could ba H. It is 
gather blurred, that is all I can pay. : 

HR. MeTnerney: Thank you, Your Horor. 

MR. HATHTAS: It is “H", sir. 


JUDGE HINKES: Very twell.. 


By ir. MoInecney: sd 
Q Apart from the cover page; which is indicated as Comaiss 
Exhibit 263-A, would you tell us whethar the rest of that  Exhib bit, | 


all of tha subsequent pages, were what you transmitted to Mr. 


Bartels, as best you recall? 


excopt that first page to ate Bartels. 


| 
Yee, it is my recollection that I transmitted everything | 
| 


Q When you asa that, do sae xecall wont your state of nisd 
was with res cpect to whother the Borden quotation was cost justi 
fied? In other toms, Iie. Schvidt, if I may define vhat I moan | 
by ~:hat, just Zor purposes of clarity, that the reduced prices | 
te A & BP reflected sevirsys in cest to Borden, int the quantities i 
and motheds of delivery by which they would ba supplying private! “ 
Zanel milk to A & F fror thaie Woddstesk planc? 


MR. KRCITRGS: Your Nonor, LI am going to object to that; 


6 


3 | 


| 
7 | 
| 
- 


ut 
if 
| 


| 
| 


jf monies ware there for the Borden Company 


\nsiattieennenttieneiaamennes enateaeendiemaneninatoe mae 
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question.. There hes bean no foundation laid for thet question. 


eh Oi Seams Be renin? Ena 


MR. HcINERNEY: ‘he perposs ef tho question, r think 


it goes to the good faith of the witness ana the Corwany in 


FF nce ccoennacanenie 


reviewing this quotation, Your Honor. I dc ’t think any founda: 


* 


tion needs to ba laid for it. ~~. ‘ 


SUBGE BINEES: It seems to me that the question 


seo tnth ges ircah SNARE eat ete te 


should ba answered. i om not at all sure that this witness! 
understsnding would be particularly pertinent, but nevartheless; 
I will allow it. 

TRE WISHESS: It is my recollection that I believed 


that this quotatica was given te us oa cost justification, chat} 


a Ne Ren ens BPE ETI EE MOOD CI, i OF oD 


through the reagoction oF sexvices of cre kind and another to ous 
stores, with the operation of that net Wood. sto < plant, which 
I uncerstoscd to ba one of the nest modern, if not the mest mnod~ 


exn in the «xerld at tet tine, that the opportunities of saving : 


By Mr. MotTnerneys 


Q Was the efficiency of the Woodstock plarit a matter. that 


ene tote AR feng PEER DR ROR O Ee OM OD o WHO + Hin” ont Lae Ge eeenOr e 


you Jiscas3ed with representatives of the Borden Company erior 


to the gumiesion of this quotation? 

A scussed in genezzli terms. They vere extrenely 
prcud of it, nocéless to say. I personaliy recall riding past 
thetic old North exdutp Avenue piant twice a day on the comiting 


ixein. £ abeorved tha condition of that plant ard could visu- 


4} alize an’ aoszesinte the Saprovencnss in »srocessing, handling 


Se ee ee ee 
* 


noe swe nees hae teeth 2 ehe GSD lad enh Or-Bermede + 
~ 


See Oe Bb CRA Les ee eS . 
* : . < #5 
” 


; 
at 
# 
ah 
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milx through a modern plant such az Woodstock. 


Q Wo you recall whether the subject of palletizat:ion of milk 


n = 
A LAD 


pany prior to the subaission of this quotation? — 

A ZI was aware that palletigzation of milx was in vsa at Wood- 
stock. I do ust en y recall, h however that it becene 
pert of this request or presentation of thoir quotatioas, Myre 3 


deliveries was Gisouseca by representatives of the orden Com- =f 
MoTnexney « Sei, el as ; Pe ieacatat 4 


oes 8 ff ke G 


Q Siz, when you trangnitted these quotat-ions to Mx. Bartels, 
what was your recenmendation os your opinion with reap2ct to 

t 
the relative nerits of the Eowsan bid vis-a-vis the Bowman bid? | 


MR. MATHIAS: ‘Your Nonor, I object to the question. 


I think the dccuments speak fox thenselves and any transaittal 


Daqoete wes tore epee ee 


letters ox memos. i - 


SUDES HINKES: The decunents ray speak for themssivas 


momrxeerr: f 


pary iavolved. 
‘x wil alicy the angywer. ; 


BSB WITNESS: tie. Mettnertiey, at is my receliaction 


prey a tame 
bs 6 . =. ? oe 


that I ecnsaidered the Berden bid to be a ‘hetter bi4 than the 


but that doesn't neces sarily reflect the attitude of the Com~ = 


Boxman Sid. 
By Hr. MoTnorncy: ee . 


Q Sir, et that time, did you eramine there quotations in 


ns gee rere ae v9 
ae % 


grent Gatail, ané analy: them in gront detail? 


s 


Z A254 not anemia: chen fn ten Getail at that tine that ft 


Tne ee lei awa it 


elit 


AN LCN AE ENR At LNA NNT TELAT ECT ITNT CECE HELIS 1 CEES coe met GN, 


Testimony of Elmer Schmidt 
7 ae 


have since that time, and the examination since that time, of 
course, has been most recent. 
8 Have you examized the taro toyether recently, at my raquest 
A. ‘es, I paver Mr. McInerney. 
Q And what is the sesult of that ‘examination? 
A Bastesily, I find that. the Bownan Dairy quotation was. 
predicated cn a higher cost of rew milk, and a higher butterfat 
content. And that the Eorden Company quotation, of courge, was 
ak, a rer level, and no consideration was given to the 
diutinction. 

“and that basically iZ the Bouman Comapay had Bowman 
Ceapany’s quotation had been constructed to the same levels of 

| pettersFat content and to the base cost of raw milk, that the 


net reault would have beon a more ~~ it weuld have resulted in 


¢ ‘ 
{ a cuotation from the Zewman Coupany that weuld have very closely, 


very closely, approximuted the Borden hid. 
Q Would teh unit cost of the quart, half~gallon and gating 
i tha Chicago-Calumet area, in the Bownan bid, with the adjust 


pents Yo which yo have referrca, have been lower .or higher thay 


F he ‘unit cost for those ‘Mkens that the porden quotation shows?’ 
A The Bowwan gquotatica on quarts, half-gallons and gallons 
of Homo milk would have been lower fron the BSowian Company. 


HR. MoIKERNSY: Would you read that answer back, 


{ne record wes sesd by the Reporter as follows: 


oer neat itn cnet ee ne Dede en neh na a ee. nie ee bel 1 cia 
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*Anower _ The 2ouman quotation on quarts, ~/t 
and eee of tomo mill: would have been lower from <he Bowaan 
Company. ") 


TE WETNESS: I earveé, — Tt should have been 


2djasted, vould have boon lower fzom the Bownan Dairy Company. 
JUDGS SINKES: Than Forden? 
Ti WIRIESS: ‘whan Bevden, yes, air. 
By “x. Motlrerney: 
Q and I bolicee that von told us that tha Bownan i atlas 
was for elthe:: ee Labed ox Lowman label. 
A Yee, six, that is correct, end basicaliy we ove::lcoked | 


i} that aspect in recommending ta the Di-inional Office, Mr. 


ensraadthat tha quotation on cuiie: half-gallons and gallons, | 


Bactiels, that wa nurchasa orivate label from the Borden Cenpany 
Q Six, do you have before you Comiissicn Exhibit S56 for 
ideatificatcion? 


Pavdoa ne, in evidence. If you do not, I will give you a 
copy of it. oe 


Lookirg at Comuiestion Exhibic 56 for Liontificacion, does 
that give a quotation far brand label milk inthe gailon jug? 
A Yes, it doss. 


Q Ana would you corpare that quotation for brand wakel milk 


8 
in the gallon jug with the quotation that the Bewman Dairy 
gave you? : 


MR. MASSING: Your Heacs, I wuld object to this 


AO AO eS = AN HED * POLO EM NI BP NPE 8 LIOR Ee iy ome 
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witness making a compaxison between. two exhibits ia svidence. | 
IR. MGXWEREEY: Yous Honor, I think I can shorten 
this, 3£ you like. <Z think ink is no problem with his looking; 
at these. I am trying to make senza cut of the docurents 
because there are hunézeds of pages horse, and I am t:ying to 
ask the witness; basically, to compare the two quotasions. ; 
Rnd Zi think that, as a matter of fact, let me try it 
without the documents, 2 that is what the objection is. 
By Mr. fictnerney s 
Q ur. Schmidt, have you at my request cerpaed tha Borden 
guusatcion for brand labol milk in the galion jag, with the 
Bowen quotetion, for brend label or private label mitk in the 
galicn jug? , | 


A Yee, = have. i > 


oe emewete 


WR. MATHIAS: Your Honor, I object. The item that is 
boing discussed now was not even included in the negotiations. 
Wr. Sohuidt heo vreviouvly tesclZied that the glass gallon jug 
was elisainated f£xom the negotiations and fron the final offer 


herein, bacavse they did not want the galion jug in the private 
label. ! 


eer eantees = ere Ree. Cte <e~ eee oe ote 


HR. MOINRAWEY: The quotation from the Scwran Canpany 
includes a quotation om tha ballon jug, and that ie what was 
conpaxe’ with the quotztion fram the Boxden Comapay. Previously, 


i che Komen Conpaay hed quoted the brand label price on the gal- 


} 

' 

lon jag. A & P was curxently prying that price en the yalloa } 
: : 

i 


ee a ae ee nei ann _nsineniiis totitans dinar, 
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j I jug from Por) « ang T submit it is obviously roelovant. 
25 JUDG? HINKES: Did not both Companieg also quote at 
thet time ‘ prica cn the galloa containers not in the jug? 
UR. McINERNZY: Yes, sir, but what I an getting to 
is a conpazicon between tha glass gallon jug, in the Bownan : 
quotation, vis-a-vis, what A & P was paying Borden for its : 
glass gelion jug, vanich it was purchasing from Borden at that 
very time, in order to compares the sso quotations, and the 
savings that might oemte. 
JUDGE HINKES: Vary wall; you may contimue. 
By lit. HoInexneys 3 : 
Q What was the result of your comperigon of the Bowan quotad 
tien on the glass gallon jug, and the Borden weileae Seine 
chzzged to you for the glass gallon jug at that tine? 
A The Bowzan quotation was ten ceate~plus, a gallon chezper. 
Q And epproximetely what was the order of magnitude of the 
Ae P's purchases of the glass gallon jug from Borden at that : 
tine? - oo 3 5 oe 
fA on an anmal basis, appresinately one million earn: 
Q and fron that, what wuld you conelude would have besn the 
cost saving to A & P droa acceptarce of tne Bowman gcotation on 
‘the glass gallon jug? : | 
HR. MATHIAS: ‘Yeur Fonor, I object to this line of 
mestioniag. The Exh’ bits are hace, tha pricing is asre, it is 
212 da evidense. Xt Las been stated by tho witness that the 


H 


i 
; 
| 
a 
yi 
4 
} 
| 
j 
$ 
t 


SS a aT SOOT CONE aww, 


ve tescified that I heve, to compare what he was paying, sha 
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glzss gallon jugs were specifically excluded from the firal 
quotations cn private label, at Mc. Schmidt's own request. Tf 


don't see velavancy of this line of questioning at all. 


a ener ome 


UR. MoINERNZY: Your Honor, that is a matter for argu 
ment Latest on. q , 

JUCGE HINKSS: lr. MsInerney, is there any necessity 
for the witness reading tha documant to met Can't that be done | 
by me and presumably in your argument you make in ycur brief, 
in which you will specify the matter you are referring to in 
the documonte? 

UR. MCINGRYZY: Your Honor, he is not reading now. 
He has alxeady made & comparigen and % think he had given us 4 
ease feces whieh ths exitmoetic necessarily follows. 


JOCGR HONKS3: X understand. 


‘MR. MORHERNGY: And < think Mc. Mathias ie impeding. 


| 
| 
i 
| 
i 
: 
i 
{ 


the examination by not letting the witness complete his answer 
to the question. 


TINGE ‘RENKES hat ma put it this way, Hr. MeINSENOY ¢ | 


wd 


rt €9. aot wish to have any witness simply tell nme his mathnestchen 
calculations on & Boowmant which I can determine for myzelf. 
MR. MCINERSS¥Y: Your Honor, f thiak it gces beyond 


thez:. The witness is, a hava asked the witnese and he has 


a & P ves vaying Powarn sits the glass — jug with what the 


Borden cifer wes cn ¢2s yglasa. yalloa jug. 


LO Oe em ne seem nape ane OO Ome eR COM * Or TOD (*--- oo oe came etna Ne Attn wt eee 
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; | Poe has stated they made the comparison, and that it 
shoved ten cents—-plus per galldn, and that the purchases were 
approximately a milion gallons per year. I am simply asking 
what the saving would have been to A & P by reason of that fact 
alone. i den’t see that there should be much argument about at} 

JUDGE “HIMEES : Very well, goon. I just con't think 
there is much point in pursuing that line of inquiry if it is 
ascertainable by others indepandently of this eieiabes That is 
ali.. Ext you may continue. : 

MR. MoTHEPNZY: Thank you. I thought it would be 
geally quicker at this point, Your Honor, if we could just put 
this figure in the record at this point. a 
Ry Mr. McInerney: ee < | 
Q pid you tell us, Ms. Schmidt, what tha savings would have 


been from A & P fxom accepting the Bownan quote on the glass 


gallon jug? eg Ve 

A That saving would heve approximated §100,000 a year. 
Q thank you. po that one item alone? 

A Yes, sic. * Ve eee 

Q Six, in your Aixect tontinony, I ahha that 3 you ment 
that Mr. Gora of <he Roxden Corpany at one point in tine told 


you that fexdea was supglying private lsbel milk to a custoner 


A That is my recollection, Mr. HMeTnernsy. 


: a And what is it that you recollect anoukt that, what causes 


4 


by tae nane of Eagle Stores. Is that correct? a 
4 
| 
} 
1§ 
t 


ER AIG TE A le iy NNER AOR OR to OE: eS Sel = toy 
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you to recollect that? 
A it 4s my mesos lection that Mr. Cose came in one day with 
a lower quotaticn on private label milk, for our stoves in the 
Waukegan, Northern Illinois section, and he indicated that thesh 
prices were being lowered to us bacause they had acquired a 
private label business at the Fagle chain. 
Q Where did the Eagle chain operate? — 
A Their headauarters basically were in Milan, Iowa, a sub- 
urb of the Quad City einai area. They have stores in Iowa 
and in the Northern section of Illinois, Rockford and as far 
Bast: as ‘hicbenan. | 
Q , And was the reduction to A & P only in those areas where 
Borcdien was supplying private ledel milk to A G P and the Zagle 
stores were also operating? eee. . 
A That is my recollection, y2e, sir. — 

2nd was this a reduction taat was not solicited by you in 

- any wey? 
That is right. - 


A 
; Q@ Apert f0m receiving information such as this froa Mr. 
Go 


se, do you recall any other instanco that led you to believe 
that: you teca paying porden move for private label milk than 
-othex people were paying fer thaix milk, if ‘you tecell? 
a Would you mind restating that question, Hr. McInerney, 
please? 


2 Yaa, dix. After the privase lebel arvancument wen: into 


efzent, and Borden was supplying private label to A « P, apart 

from this incident with respect to the Eagle stores, did any- 

thing elze happen that vou can new recall chat led you to 

believe thet you were rot getting tha best possible price from 

the Borgen Company? 

a. They would be in tho area of speculation, Mr. MeInerneys . 
H Nothing apcvific that 7 can resall. 


Q DO you recell any couversztions with a Mr. James McMahon? 
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MR. MATHTAS: Your Honor, I belicve thet if this is 
h ‘probing the witness’ area of speculation, that it would be 
| cbjectionebie. 
{ : HR. MoTMERNEY: Zt is an attempt to refresh his 
SE it cannct be refreshed, I will Grop the eubject. 
TUBS HYUKZS ¢- You may continue. 
Tas WITWESS: Z do recall having conversations with | 
Mr. McMahon, yos sir. 
By Me. McInerney: 


Q And doag that help to refresh your recollection as. to 


+ eho 
eee 
ey 22 


A Sam. 
* 


whether theve might hava bean lower prices _ernenee than yom 
were paying Borden fox private ‘Label ‘milk? 


Set hee tet ated 
“mew. iA 


i A He datinated to me thant ir: his opinion --- 


ee 


MR. MATHIAS: wale Kenoxw, I an going to have to object: 


to this line of questionizg. Yhere has been no idenzification 


a es. eee eee, 


} of 3b:. Meliahon, what: tha cirevustances of this convecoation 


ding dll SOE = Sh elie, See ait 


were. IT am afxvala that it wevid heave to be considered the 


HOM sag 


fe “ onan 
OR es oe CRD ee ERT TES SO Ot on aii Cd 


, Fave 


en were: & 


— I 
1 


eal ee 
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atu 1927- 


Ry Me. iclnerneys 

Q° ould you like the queution reread or restated? 

A Yas, please. 

Q Do you know whether it was public knowledgs what aais: 
suck as Borden would charce chain stors custonexs, Ancludt: 
any discecunts, in- other words, what the not prica would 
have besn? 

A Ho, I did not know. 
Q You did net knew tho prices, or, in other words, what 
X an eine you is: do you know whether or not ths dairios 
prices t:0 the chains in gonucal wore common knowledgs, but 
what net prices the daixios charge chains? 

A That vas not COTMOR knowledco. 

Q And 314 you personally have such knowledgsa? 

A Wo, ft Gia nat. 

Q Now, i. you wars shoim on your direct examination 


Coumiesion Exhibit 102, and at that time I tried to ask yc 


* something with ragpect to cartain markings at the bottom 


“of it. Again I would like to get a copy that has no otha: 


notations. 
JUDGE BINKSS: You may use this one, if you like 
MR. MoINURNRY: Thank you, sir. 


Ry Me. Noelnerncys 


Q Would you look at Comnicaion Bxtibit 102B, if you pl 


A Yas, air. 


nest tnony of Elmer Schmidt | 1842 

1928. : 
QQ: ££ think you Bestd tied chat the handwriting at the b 3 
‘of thet: page was oso tho — that concluies "can 
ba substantiated". 


A Nos, siz. 


a- 


Q How, where aid you get the information that this could 
‘be substanvbated? 


» 


A it is my recollection | shat x eeosiced thet becesuis caneanicn 


from Mr. CGose. 
Q And dié you simply write down what Mr. Gose told you, . 
ox wera you able to substaniLate it same way yourself? 


A No, I marely wrote dowa what Mr. Gose had indicated. 


Q Now, cen you tell us in this private lebal arrangemant 


¢ 


with Bordon, I think you testified that at ene point thare 4 i 


W3x0 Bomg Tova stoces : Of A&P that mich: nave beon served =| 


private lebel by Bor aan, buis that they ware stricken out. 

bo you recall that yesterday?  - ae 

A Yeo, six. : 

QC Wow, ny beskans ins was all of Sowa eventuality acoluie 
¥xem this prive ats Labs 2. arrangemont? “a 
a Yes, sir. a 4 
Q nee, in the course of chesa nagotiiat LORS , or. -otheniise, 
dia you or ‘“ anyons from A&P in your pxoeencs evox ae 3 CUSS 
with cnyons fren Bordaa the retail price at which AaP would 


soll ee lebal milk ov «shsr products out of Aa? stores? 


& Ya, sin, thay aid not. 


RO IaH he 4008 omen eeneees 
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MR. McINZSHUEY: Hay we havo a short recess, Your 


SUDGZ HINES: Very well. Taka a short recess at 
this time. — 
; (Brief recess.) 
- MR. McIN@SRNBY: Wa have no further questions. 
JUDGE HINKES: Mr. White. 
By hr. Whites 
Q Me. Schmidt, I balieva during tha course of your testi~ 
meny for the last spprocimately two days you mentioned that 
during cha negotiations with Bordon concerning the private 
label that you dealt with Gordon Tarr, Falph Minklex and 
Joseph Malone. Is that corzoct? | 
A Yes, ‘sir. 
Not ail at the same tite, but at one time or another? 


Yos, sir. Oe et 


honest and forthright? 


Q 

A ‘ 

Q fe your dealings with Gordon Tarr, did you find hin ta 
be 

A 


ves, x aaa. 

Would the sams Ke trva of Mr, Hinkler? 
Yas, eix. ‘ oy ‘ - 
And MY. Malone? - 

Yes, six. o 


Isn't it true thet dur-ing these negetiations that you 


skeesvad that Boréan wis nos eager or autious to quote on 


fon: 


8 
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part he should gat Jn touch with us. 
Hera, again, Hr. white, I an howtne to romanber what 
else that particular note of mine contained about thet ccn- 
versation. I do recall that. I did sks dete specific camrents. 
a?) Without reforence to a particular cay, would this have 
occurred aftc3r you had recaiveé notification that a proposal 
had been given for Borden ea be the supplier? 
A Thet a my recollecticn, that aftar.I had received: 
inéication from Mr. Bartel's office that the Borden quotatio: 
in private label was ecesptable, it was then that I one , 
Prank Cannon. 
Q So that kutween your initial conference with him regard 
ing Comission Sxnibit 50 and the tina chen you notified him 
trat Bowman's proposal had not baen accepted, you had no other 
meekings or omnes with any other raprescntatives of 
A That is the best of ny recollection, yes, sir... 
Q Now, did you at the tins and shortly after receiving 
Comaission Exhibit 50 consider dt a eerious proposa’ % 

Yes, sir, I did. q, : 

O28 worthy of cozsideraticn by A&P? 


Yes, sir. 


Yes r sir. 


Now, in your westing with itr. Cannon, did you ask his 4; 


A 

Q 

a 

Q And was it actively being considexcd by you? 
A 

Q 

to 


supply a letter stating that these piices beiag offered 
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by Bovmen were propertionetsly squally evailable to Bownan's 
other custcnars? 
‘Rh ~=soT: have no recollection of that, Mr. White. 
Q Ox did you ask of hin a letter of cny other Kind justi- 
fying or xelating to the prion tise they were offering? 
A I don't racallt that X ald at that initial meeting, no, 
Q Nell, did you at any £ime? 
A No, air, I didn’t. 
° Yesterday you wara sham a cepy of Commission Exhibit 
13, which is the Borgen proposal dated May 25, 1965. 

Yes, sir. & 

who @elivered that documant to you? 


I would believe it would heve been Mr. Gordon Tarr. 


I do not specifically yecall. 


A 
Q 
A 
Q Was he accompanied by Me. Malone? 
a 
Q 


Bo you recall any mesting with Mr. Malone cnotiiies ‘in 
aay way the private label matter other than the meting you 
have dascribeé whare, as you put it, they came to your desk 
end discessad with you the comparison of Chicago and New Ye 
casts? 
A hat is the only meeting, Mr. White, that I personally 
recall. : 

Q Now, during the couree of your testimony I balieve that 
the only meting wit Mr. Winkler thet you referred to was 
the ona in Libertyville. , 


“ 


(o- 
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1965 that you at “that time requested Borden to supply 2 
letter concerning the availebility of pricing. Do you 
your testimony 4n that ‘se peaes cS i 2 rs ee 
A Yos, air. : ee a. . : i 
Q Are you quite cortain that that transpired at that mot 


ng, ox coukl that. have hapgened on another ‘occasion? 
a I believe that it transpired at that mesting, Mx. White 
HR. WHITS: Chiaik se, 
“That is all. 
JUDGE HINKES: Mr. Mathias. 
MR. MATEXAS: Wo re@irect, Your Honor. 
JUDG HINES: any fucthor examination, Mr. 
Metnernay? : 4 | : | 
HR. MoINERNEY , RO, Your Honor. - 
guDsE HINKES: Thank you, Mr. Schmidt. You may 
ote Gown. : 


TYR WITNESS: Thank you. 


(Witness excused.) 


WRe —- Your Honor we eponrent at the 


_— - 


with AP Counsed the questioa of ‘whether wo wowle put Mr. 
Bartels on in the event Mr. Schmidt's testimony endad before 
350,.and aecidead wa would. However, I chink A&P Counsel 
2 had to contact Mx. Bertals ard hava him come over. 
tir. CURNIN : ' We neve contacted him, Your Horror, and 


la is ou hin wey over, and I think ho wonld be here at least | 


Kies area. oo ae OF OP aoe 


(ee 
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through x and ask you to glance through these Pag3s and 
‘Pend larine yourself with them, please. 
Are you familiar with these records? 
Yes. | 


What are they, Miss Seidl? 


And what kind of worksheets? 


A 
Q 
A Worksheets, 
Q 
A 


‘For figuring the rebate or discount to wi, 


customer, - 
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jcurnin’s questions, you were -~ had not -- you. were not 
sure you had scen these particular sheets before. 
Have you seen similar records of the 


lnoraen Hammond branch. upon occasion during the course 
| 


of your duties? wee 


A Yes. 


i 
3 
$i 
4 
§ 
6 : 
7 110 And ara you familiar with records of this type? 
8 MR. CURNIN: May I have that question? 

9 


“JUDGE HINKES: Would you read it back, please? 


. 
». 


(Question read.) 
THE REPORTER: Do you vant the oo“ before that? 
MR. CURNIN: Yes. : 
(Desired portion of record read. ) 


By Mr. ‘Mathias: 


* yn 


A You are confusing me. May I gay something, please? 
‘Ho Yes. | : 
A I an faniliar -- when you say I am familiar with 
these records, yes, I am, because this and this : 
(indicating), that shest there (indicating)is the same 
thing. | ” ° 

JUDGE HINKES: Now, which sheet are you 
referring to? : 


By Mr. Mathias: 


Q Records: such as 288A through X. Ys oe 


Q You are talking now about -- | 


i! 


eed . sl abe se merese a 
Pane - ee ere — 
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Lia They are both the same. These are §11,in my mind 
2|| these are all the same thing. : 
| This is to figure the rebate (indicating); 
this is to figure the rebate (indicating); this is a 
worksheet (indicating), and this is a worksheet (Andicating 
‘}He would figure this (indicating), and then this 
(indicating) would be typed on here (indicating). 
Q a when you say the "here" this is 288A through Oo. 
you were handling, and the other shect to. which you were 
referring was 299A through C; is that correct? 
A Yes. 
You see, he ~= he would do his own 
figuring. He did his own typing. When I did it, then 
wit ~~ I -- that is why I had -~ © am familiar with this 
15 | (inateating) because I did my own figuring and put it 
16 |lxight on there (indicating). 
17 lia Now, when you state “he*, you are talking about 
18 ime. williams <- 
19 A Right. 
20 Hla -- in connection with ©X288? | 
ai iia 


22) (4naicating) himself. 
23 Q 


He did this (indicating), and then he did this 


And in connection with CX289, you did -~ that is 
\atfene document to which you refer. You aia that yourself. 
bai Right. 


‘, 
\ fi 


lower 


Seidl 
1936 Testimony of on Foe e : 4059 


data contained therein, or what? 


MR. CURNIN: No, responsible for the custody 


of the records. 
THE WITNESS: Well thoy stayed in his files. 
by Mr. Curnins 
‘Q- They stayod in his files? 
Right. 


And his files are not with your files? 


Now, I show you CX 288-P through X, the 
documont which you have seen bofore, and I ask you 
now can you tell us if that is a, consists of a series 


of documents from the Borden files? — 


Yes. 


These documents do come from the Borden files? 


Yes. 


I don't remember. . 


A 
Q 
: 
Q And when did you first sce those documents? 
A 
Q 


How ara you able, then, to tell us that they are 
documents from the Borden file? 
A Because it's the same thing as those, that other 
document (indicating). - 
Q Do you mean it looks like 288-A through 0? Is 
that your testimony, Miss Seidl? 


~ 


lowe 
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eT ee a 


ee EE oe RE AN a NN 


JUGSE HINZES: The hearing will be in order. 


I believe ve have a witnesses scheduled Zor this worn~ 


ree wn er eee 


ing, kre yeu to coréuct the etaninetion, Mc. Stone? 


necro ene 


Sn Fe ee a ee ALES ASSIA EG EN LOS Oe OBO w 


MR. STON: ¥es sir. 


JULGZ HINKES: Very well, you may call your next 
BR. STONE: I call Herechei Smith. 


HERSCHEL SMITE was eareace called aa a witness for 
the Camvission and, having bean first Quly sworn, teetizied an 
foL!ows s 

DIRECT EXAMINATION 
JUDNGZ KINKEEs Would you state your name, please? 


THE WEINESSs Herschel B. Smith. 


y ‘ 
pee Nt nN RE RR TT FA Ee RO NLR REA OES AIOE LOLS BTA Ins er ne CANTWELL TS 


By lis. Bteonns: 


pliant 


Q Me. Smich, could you please give us your current hone 


add asa? 


came pete ee ne mere BOE 


Seno en tan nae ea ae 


a Yes, it ig 19 Carciage Koad, Cos Cob, Connecticut. 


om eee 


ee a ee 


o And are you yresently endloyed? 


: 
. 
| 
as | 
1 
: 


A Mo, L retized oa danuaxvy 31 of this year from i & P. Pricz 


te iat, EB wan tha National Purchosiue Director, trem December, | 


LO7( .:oe ray xetivenon’: at the and of January, 1973. Prior to 


so me a Se pmmetn 
co 
: 


fron 186n to 3970, = wan Heedqiarters Dairy Buyer. 


*. 
eo een ee oe 


Ani vhures were your offices Located? 
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1 h A438 26 Lexington iwenue, New York City. 


Axc. duxing your cenuse as National Direster of Purchases, 


| whas were your duties? 


|: 


E 
3 7 3 

ee reer acre re ene an enna ee oe amen rane Ser err emrene eres 
anqeeeer @nee ome 


fhe duties made ke cesponasible for purchasing ultimately 


ell the mercheondise sold in A & P stores, other than that pro- 


Otter than there -~-= 
ra Ani excluding generally thoze itens which are of a local 
natire which are bovght iocally. : 
Q Ané at the sane tine, did you have a *htte with the 


Coz 20ration? 


duced or manufactured by the subsidieries of A & P. 


tional Purchasing Divector was the title. 


Were you also a Vice President of the A & P Coxporation? 


pd 


No, £ was net. 


Le) 


And was the Lexington Avemie address you mentioned soame- 


times known es the Graybar Bulldiag? 


> 


What is sight, that is the name of the buildinc. ... 


bo) 


In your previcus position as aeadquarters Buyer for Dairy, 
What: product lines did that entsii? 


It anoluced a great bulk of the dairy business, principe11 


| fxeuh milk and tee crow: and asseciated items such es evapors 


S21: and instent breaklset end dairy cresmer and thet sort of 


thiig. ft @id aot iscivée cheese, waich was taken care of by | 


| & ehoesa department In crother cectioa of the Company. 


wada't everrering in the cairy line, but it was | 


Jos 


Testimony of Herschel Smith 
the ‘nlik and ice cream portion of it Largely. 
Red by the wilk portion, do you includs thiugs cuch as 
CLAN we 
The byproducts, yea, Bix. 
And cottage chease? 
i A Yes, six. 
Q And whan you mention some other dairy products such as 
evaporazed milk, did you aine purchase dxy milk, the dry evape~ 


rated milk? Powteres milk? 


A The powdered milk was bought in one cf the €1eld-buying 


efiiees. Bwapoxated milk was manufactured by one of our sub- 

gid:.avies to a large extent, wut it was my responsibility to 
puxchasce the nationally sdvertcised brands of evaporated milk 

aud any private label evaporated milk that may be needed to 

supviement our manufactured products. 

Q) Weze you also Zamiiiar, in & general way, with your own 


namifaccare of evaporated milk? 


eer eC EE CELI, NE ae LEG OR, NCE OIE I EL I ALLO ae he a NL CT ALLELE OLE AOE LOBE OEE OE A 


It was a vecarata section of the Company. 
te ciidn't civae threugh tiv hands as @ regular thing, no. 
9) ieee. But was it part: of your duties to be generally 
fem.liar with your production volume of this sort of milk? 


A NO. 


Se et nm Al ge ER A 


EN OE A OE OR ee a 8 Ny Ae I er ee et 


Q Wes it your duty to make some sori: of analysis as to 


ce ONE ee mtn eet ae ey mee NN SO een me 


ah 2e te 2 


sheties Lt veuld be secvomleally Jeasiile to manufacture miik 


or ‘vo bow outside krerén? 


eer epee ee - meee 


pnanpeve:s 
oie O19 


27 
en 


| 
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| 
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eet meee ee cee 
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19 40 MR, McINBIGsys You eaid aveapoerote’d mile, Mr. Stons? 
. Mr. STOMZ: Yuo, gir. 

UR. Mounviwey:s xX am not nurs evaporated milk has 
anything to do with tha procesding. I don't want to interrupt 
oa that basis «~~ 

WR. STOUM: IT was just trying to asteblich the breadth 
of the gentieman'’s Chiles. 

TH WITNESS: I don’t kealieve so. I don’t believe 
thas ever happened. 

By 4%. Stone: | 

Q As a Eoadgeartera Buyer in Maw York, to whama did you 
report, and I velieve you menticnad tho period 1964 through 
136? 

B The National Purchasing Directzor at that time, Mr.Corbus; 
at ‘sha eardics stages, Mr. Hornberger at a iatar dates; and Mr. 


BR. SYCBE: Merk for identification Corzission Exhibii 


(ine dezunanc ratersel to was marked Ccmmissicn 
Rxbibit 259 for ddentcificartiona.) 
By ir. Stones 


Mx. Emich, I hand you Coraiesion Fxhibit 258 which has 


. prasared by A & P Cotingel, anc point ovt to you the box 


ed 
a 


Divester of Purchases.” In handing ths | 


*% 


2b co yout, XL tends: note thet it is entitled °A 6 P 


4 fe 


} 


orvmene Ae OURAN Oe eee Na 


Veen ne © seca cost on Samar ana tee 


a eo hewahenmmnrom aoaumbal 


Se ees cue ee omen A Re $e A 


| 


54 


Sena ae ks a aS A 


on eS aS A A 
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GOrcanisational Chart, Bid-Wesetesn Divisior and Chicago Unit, 


1853 =~ 1956," ané wes oxiginally presavod by A & P Counsel. 

Mr. Smith, saturning to ay question, I point cut to you 
the hom enticied VP Lationa. Direciucr of Purchases, and the 

Middlewestern 
line down to the Mbd-Westeexrn Divisica Director of Purchases. 
A Yar. 
‘ — Middlewesian 

Q bid the Mid-—Hectean Division Direutor of Purchases repe 
to Ones 
A Ave you inferring did the middic Western Division Direc 
cf Durchages report to the National Porchasing Director? 
Q ¥e. 
A In that perio’ of 1965 ~ 1966, yes, he did. 
Q I see. Did he also report to tha field-buying office, 
which is indicated ia the box over here, at the national lev 
for the particular product he was currently interested in? 
A Ne, he woulén's report to aim. ‘The Middle Western Divi 
Nat:.cnual Purchasing Direstox would report to his President i 
the Middle Wistern Divicion and te the National Purchasing 
Dircctor in New York. 
Q Is2c. And < take it, the Uait Bryoar at the unit level 
few a particular proiuct would xeport to his own Fresident? 
a fc Bis cim Purciasing Director, as this line indicates. 
fhe Uadt Bayer will .cecort to the Divisicnal Puxchasing Dire 
e) Pexhsys wa cen Jo thir a litcle better without the char 


RE this wyatt mayer, When rou wave a Hsséemarters Euyer an 


ea ne a Pe ee 
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se ieee nnias 
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oad some rasponaibility for varicus dairy preduct lines, 


yor do tac buying for the cntixe country? 


No, f 
D2 you do uha buying’ fox tha New York Matropolitan Arya? 
Yes, I did 


ag Lor the Northeast Area? | 


We, ay darect buying was confined to Metrosolican New 


Issa. Did yeu supervise these making milk and dairy pur- 


chases in other areza of the country? 


5) 


Yes, I vas & cenrwltent available for consulting and aévisy 


ing to those Purchasing Directors on the outside who wanted co 


tuxa, dow: into a mrakex of divisions throughout the Uaitad 


to me about the buying of mijx and those associated pred- 
wunier my jurisdiction. : 
bid you consult witch them frequently? 

“aa, a8 often as the cecasion came up. 


DIG Tha Cxaat Atlantie and Pacific ‘vea Caapany in 1964, 


and 1966, braek ites selling functions, its corporate strues 


seen eee 


Mo, thre haposnad et a dificrent cate. In 1964, 1955 and 


L3eC, thea Sorvorazioa had seven Divisions, and undex those 


cven Divisione, tere 32 units who reserted to these seven 


o. aoe 


Seenmseyl gern ds 
et Weekes Aas efpeees 


4 


J GOs) ©: otmhanad, ang these were six, and then subsequentl:, 
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tuo othexe weve cotbined anc there ware five, aud I suspect | 


~ 


“luv: at the end of the ceriod you just mentioned there, that | 


Subsequencly, te did make a further change. 


And hew did the chain of couwmand go frem unit to Divisica 


, 


to Hational Soadquarcers? 


thera prevably vere five in aml around 1966, but in 1964, there; 
RB Et woe the same atter two of these Divisions were : 


Thee unit people eitely xevorted to a different Purchasing 


e. 


ix ~rom your antver, that the unit officers reportet 
| 


s 


fficerva, who in tarr, reported to the Nation 


Seen ea renee nh Ms oe a OEE nt AON APE INAS aC OE 8 Ste ENO ATTA SIR EOP, 


correct. 


° 


e thare asy ccemruniation from the unit level to the 


at 
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t 
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| 
8 
{ 
| 
| 
| 
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een eae anedinen 


a 
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had in 1964, very apoxoxisately. 


oo store nero 
Shee sce a 


the vicinity of £400. 


And can you tell us where cheese stores wera located? 


MR. MOTHEMVET: & think that is a difficult questicn 


—— 


for anyous te answar, ‘cur Honor. 
| 
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By py es ” 


Ue 3 


GQ Were they lected cheevschcut the continental United States 


i cay 


Va 
an 


£ig 


Lan? 


Clit 


Ure 


EITM. 


give & vough apoxacination of where they wore. 


ave availzble if you would rather get the accurate 


i think they could ba looked up and the actual 


Aras given to yor. We had very little eparation da the 


Wat Coast and California, 31 stores these, and X believe up 


tha Northwest, we had something like 22 stores and that was 


entixe Western cectien of the United States so we were very 


poorly cenxegented cut there. 


ast. aloug che Bast Coast is where the bulk of our 


staves lie and mostly ve are aast of a line from Dalles to 


in abou 


a Ant 
~ ene 


Wae Zhe Great Atlantie and Pacific Tea Coxpany, 


pericé 1935, the Largest gvocery chain in the 


aited States, in terms of sales volume? 


A Yes, siz. 


Hx. Exitih's carmemt that some of this general 
best gotten Af published sources micht be taken 


the rezson I have gone into that question at eil 


2 nat vallo A & P sppeare to have sdnitted the authenticity 


or Hosden's cimual sepovts, I don’t balieve that Borden has 


eo es 
ay e' ss? Sees 
0 ee 


my ° 
te * 
: Wee koe 
“at rae 


wathertieioy of As P*s annual resorts. 


- 
‘° 


We micah gpesad at, che prosediure at this point, 12 we juct 


2 ee RE 
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i Eovdlean denied che avtrsnticity of chase reports and 


fer umothew tine, the oreblen of sehevance in the intro~ 


BR ne RN NETS TUR, 


Cente Ra eee Ae en me OO ET a eS TE 


Cae mg oS eas iS ibetiene ‘te pee 
CUuaiicn at cvhecea documents. 


8 Oe: Ge Tae Ce Ue OORT EN 


We have no question abvut the authnontacit 
i's annual reports. 
HR. STCMEs And IT would acd one prospectus, which I 
fe 2Q7. 


CUFNIXs 218. 


Se ee a SE LE SE ES a BR ee Oe Ee ems om 


BR. WHITH: We don't deny that it is a pxeapectus of 
A& YP, if thet is the svueetion we are being asked. As to the 
ssoviein, thac is another matter, but as far as it being 


CS) 


purports te be, namely, a prospectus apparently fiicé 


>: SEC by A & P, there is re question ebout that. 


t 
' 
5 
4 
| 
o 
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| 
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Ta a a ET RB 


Ant, tne sane 


2 anmval revort is what ic purports to be, namely, an 


fen A nr etn 


P. But by saving that we do not concede 


See eee ek aes ne ST 


thes: dt io velavant, ex that proves the facts stated therein. 


Mx, SVONS: YF would think thet: that admission vould 


3 
ee ae A ne oe 
aoe ee er 


be cndidedaue fox car barpoces at this time, Your wWonor. 


JUDGES ERINKES: Very well. 


2 Decne teens Gren Rae aie eon ae Ae ee 


“ef 
ys 
fs od 


th; 40 7ou have eny knowledge as to the geographic 


© 


4 & Plativiaion in tha Ciiesca exea? She nidale 
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mee 


UR. MexuMawex: X just wanted, 1£ x might, to clarify 


; “iink Ma. Stone is cvare the word "pivisien® change 
kro time to tima curing tn2is period. And when 
Witaess seoke about a Givisie ac A wartain period of tine, 
MeaswS Ge wing, and at a later period of time, it maeng dccanl 
I didn't meen ce intexzrupt you, Mx. Stone, but 4i£ you 


112 Give a year or eauething like that, I think i: might re 


IN OTR Oe ot cee ee 


NS A Le OOOR A OL AO hte te en BHM wth he tO Ce 
. 


romeo reniee: 


Would you like the question re:d beck? 


Stic ie 9 ree a On 


Yee, pleaze. 


ad 


AE OS ee eR t oe oe Fem we rem Bee 
tn sae Oe a Sate mason eo wh one 
we 


Det eertic wth oa meee ran tah marteen 


(The record was caad by the reporter as follows 


{ 
During che yeax 1955. 


Ee. Smith, do you have any Ennowkedge as to! 


mad. 


coverage of Rh & F's Division in the Chicago azaa 


Ada Western Pivieion. *} ° 


Sits 


ne ners 


tory that lt ceverve 


e 


By fie. Stone : 


eee ote sare pe 


Q AL a8 whet terzitery it did cover? 


Mo Ne pe St ny toc hh ann 


ei the Metrorolitan Chicago Area; Illinots, 


Riately the Wisconsin line,- south into Indiana te. 


om 


Ape osdmately South 3end, ark souch inte illinois to a point 


bi 


, amd Peoria. 


LL CTT E AM Pee Let N LN At ALERIN m A scce ie ma me & seemeN 


re ce mere ein tines pee enereee 5 


Z2ocia ware ane of Se. Louis, so there is 
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t 
imagiuaxy lime aoregs the State of Tiliasis north of Spring- 


” 
U 


Eleid avd feoria waieh vould be 2 proximate dividlag lize of 
She tareitory that the Chicaco Divirion encempassed. 


BR. NCTHES REY:s Eucage me. 


So you axe speaking of the Chiesgo Divi- 


Hould it be Chicage unit or Bi¥ 
THE WITKESSs It was the Chieago Unit im 1955, six. 


cUDGS HIWKES: Very well... 


” we 


MR. STONE: ‘The Chicazse Unit? 


FSB WITEESS: Yes, six. 


~ 
- : - me 
ree en can enema se ma ODO (ERE Inte Ca Be LE OEE: SBOE = BRAS En! a 

a EE 


By Ge. Stones 


Q Did the Chicoege Unit extend into the Stete of Lowa? 
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i 


See ee ae one a 


Bucase ea, I shovld heave renemoarcad that. It included tie 
nd about a dase atoras to the Eastarn scotion cf 
vy in the tri-citie: araa. 


TIVE WINNS: Wher elties are those? 


ee AAS PARAS © PEG tne an tt 


Molino, Burlington, and I aa sorry, Bir, 


Ai eas acta re a RES OAR AAP 


Teena a) ewe. 


shore is a third one, chere is a iltsie growp of thr3e tovns,; 


they ara closa to each other and I can't recall the third one 


4. WHEN: x think I can clarify thet, being from 
leshet avon. It da Dergnpeet, owas Moline, Illinois and Rock 


ij Raleva, “LAduoio. 


J 
‘ 
| 
| 
| 
| 
{ 
| 
| 
| 
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eee rn, aren treme nies eplrenanee, a 


an etnias 
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ee 


. tha NAdwenkac Bivielon, so there would ba three States there. 
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1948 sozce uzimes: peas that sound right? 
THE WiUHEES: Yeu, six, that is right. 
By tir. Stora: 
Q I take it you have been spoaking of tha Unit or Division 
entitled the Chicago tTalt or Division? 


A Yes. 


Q Yes thic -- ané using tha word unit at this tine -— was 


Middlewestan 


this Chicago Unit pext of a larger mid=Nestern Division? 


Met IAAT ta SCS 
ee te I RIMES CLEMENS Cree MT NET 


3 


3 


' 
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A Yes, it was. 


that Division? : 

A Yes. In 19¢5, is this whet you are talking about now? 
Q Yes, 19¢5. 

A One of the other UVnalts vould be Milwaukee; ancther would 


Q Ane could you describe for us the geographic coversgs of 
{ 
he Aangée City: another onn would be St. Louis. Yhat is ail. | 


le Wester 
Q Ceuld you telZ us the States encompassed by the Middle weston 


Dirilsion? 


A This will have to be a proximation, because this is sone; 


4 


<6 eee te e emre erm ere ane eee AS me oe be | One Ne tee COREE «AM oe ER OE 


thing that I dan’t hava at my finger tips, but the Milwaukee 
Div:.sion is largely the State of Yisconsin, but incivdea one or 
tvo steres in Minnesota and goms stoves in Michigan, in the 
uppos peninsula, they call it, up toward into St. Mary, as you 


cress the Wisconsin line into uspe: Michigan thac is part of 


im St. Powis, Ge. Touts hed ine Southern poxtion of 


Sete Oe ee Ree eNO A te 


® 
. ee 
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Ne Tae a te Oe at a Ne a A ED 
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ie, the Bastena half of Mincouri, and I don't believe 
cthexs States. Kensas City, they b 
male of Missovrel, all cf the stores in Kansas, sone of 
in Iowa cné 211 of the geteres in Nebraska. 
¢ Dic you mantior. anothers Unit in Indiana, or perhaps 
hikcaigan? 
A Ik sc. Youde hes auy sterec in Indiana, well thea, I just 


is  ossibie. 


‘ 


Pesan ie | : Middle wastoan 
Q Wee the lower penjnsula of Michigan part of the Aigdcwxsicrn 


@on't hepren co be cwore of that. I didn’t think co, but it | 

DivioLon 

a Tie upper peninsula, che : 5% ont there, the pact tha 

is no dn the Worthvestcrna 

is volle? the Upper Peninsula, and there are steres up there, 

a doten or se. Theee cove under the jurisdiction co: Miiwaukes 
cy ara part of the Middle Western Divisioa. 

Q But GiR the A & P HMidéle Wastern Divial have jurice- 

Biction ever A & P sterea in the lever poninsaula of Michigas? 


A Ho, these were unicc the Datroit Unit and that was not 


Q Tho was the daivy tuyer vith ths position equiveleat to 


vow a in the *ddle vestern biwieion at the period 15657 


i 
| 

i 

i 

t 

} 

i 

| 

ort: of the Middle Wasterm Division at chat tine. | 
| 

| 

a 


Ki E ywerstand that Elser gchmidt, the buyer of the Division 
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he 


Pe a a yk see at aes Pes Sage 5 : the & epaiere 
sete g wh ea &% weg te’ Ve ween ut . > ‘ 1 Soe , « ae o Py e we 7 ~ oe iv 1€2 TIO aT 


2 Os Blnas Se@iaidie veport dirsusctiy te you? 
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A No, ae dia not, 

Q fete thas ths Chicago Galt buyer? 
A Ba was the Chigego Unit buysr. 

LR. HON aYs X think enonfusion is that the Unit 
was Leror called the Oivision. 

HR. ETCNS: Perhasa fox clarity, we could ‘ienceforth 
uss the vord Unit to refer to the Chicago branch of the A & P 
fo2 Coopany aad the word Division to refer to the Middle Weszarh 
or lavcoxr Ualt of A&G P. 

MR. McINEEREY: Whieh is accurate as of the year 
1963, yes. 
By fc. Stone: 
g So Me. Schmidt was the Chicago Unit Dairy Buyer? 


Yer e 


Ana who was his euperior end who wes the person with the 


Se en acer Seen! ee Ae A eS NE oT i on elt ll Sel hm 
Se TT oe 
: Pas 
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wvalente position in the Midéie Western Division? 


wecten ee ete 


Dii he xeworte to you? 


Ye3, he sepoxrted to me, amd his Vice President in charges 


the iledle Westera Division. 


see ene = eS ene reer 


ANd who tviaas that? 


He. faith, waak was che axteat of Ur. Bartels’ and Mr. 
C eee DS os 


Mo Ss authority? osu! sv iniiciete a private label milk 


Rane by 
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Nos, thay coule. 
( Qewid thay cemence selling »srivata lave] milk in the 


Chizogo aves, For irstence, witkext chcaining the epproval of 
J 


e 
hae te come through Gezdquarters for approval, to 


nai tne arcvanvement was satisfuctory. 


What do you mecn by satisfactory? 


fo soe that it was properly wat together, to sea that it 


wap legal, to see that it was a qood move for the Company ars 


2 sure that the Supplier they hed was a rellable Supplier 

1 cher he was 2 reputcble quality Supplier. 
Q And I wake it from your answer, this, these deciaions 
were media by the New York office? 
A Yho waterial wa3 gathered, the material for this was | 
gatierad by the Division anc sent to us and these are simply the 
overalj. «cacena way thay won’ just ba aliowed to put on a 
private icbel milk precram withert anv appreval. 
Q PLA you make tha Zinal decision, then, that these factors 
aad hawa establisred and thet these sxerequisites hed been cor- 
yitec wlth? : 
A YO%, 8.2, 
tj Faravhvesing you, T belleve you mentioned that you hed to 
| Be eure Gast cha privata labal accangement, which might be ini- | 


y seeetod, tinde sonzo gor fie Co:pem. 


195 2 Testimony of Herschel Smith 
Q Whet 41d you mean by that? 


MR. MeINPWEZ: That, of source, is Mt. Stona’s yaxra- 
phase. it is not the witnass’ words. I an not sure 4% ies 
£2.3:° question. 

JUMSZ HLMRES: TL think the wituess understands what 
is 3e@ing referred tc. 

Ro you reiremmer the Inuguege that you used, Mr. 

} Saich, in thet connection? 

THE WITXESSs Yes. 

JUNGS BINS: What aia you nean hy that language? 

THE WITUESS: First of all, the axrangement that is 
mala bas to be legel, and the arrangement for privace label 
constitutes uoncily giving up sans of the services that wa evs= 
tonarily receive fran the dairy ccmpanies and giving up en 


advoxtised brand iabel vhich has acceptance in the market, and. 


ee ee 


Se ee ee Bee ee a ee 


it ghould hava avufficient savings to overcome the edditional 


exponses that the Compeny will incur ia changing to private 


Q in othoz words, was prica an important consideration? | 
A. 


Tha price was important in telaticnship to the other terms 


aint eS SA een ee OIE LG I 5 A CE A = 


. 
. 

———h 
ae OR ERT 


of che arrangetent. If we were giving up a lot of services 


+ ome 


' 
i 
which cost moaay, ws would have to have cnough savings reflects! 

i 
{ 


| fn cia eanentiana ta gey for a & P's cast of shonidoring those 


3214) OWy eases, Be ¥48, price wes sua inmnertant factor. 
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St hed to ba suftficientiy artxactive to uuke it worthwhile 

" so $.% would not be a losing proposition. 

7 Q You mentioneli a mexent age that you gave up the value of 

an edvercised brand? 

Mek 

: 9 And I take it fem your answer, chat A & P would expect a 

orice exvings es a rasuit of this as well? 

A “hakever the advertising and promotional charges that tho 
y has charged against his brand, you would oxeset hin to 

i not charge chat pratink Cie reivate label brand that follows. 

Q Reigning to your dutics as Headquarters Buyer, you men~ 

stored taht you houcht milk and dairy products in the New Yor'k 

| Mark ot? 

Yes, sic. 

Bor long had you been doing this? 

I suazted buyiuy dairy products in 1962.. 

In ew York? 

¥os, sir. 

ani at that tins, did you also supervise purchasing activi 

in other aress of the country? : 

neon 1962 to 1954, there was another deiry buyer that prs 

; gaeied mo. Eo was m:lll chore, an& .1e was in charge of dairy 

; xcocuats From 2962 ta 1964 anc the rasponsibility was his in 

i» thors i? yoars. Starzing in 1954, to 1979, it was ay responsi 


H DALS yy. 


wenn 
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Q) You are now spesking of nawicicual pexchavces? 
A 


= 


= 


National, ves, sit. 


<a ee oe ome 


Cog ae REF eS AS ee te es or See een 


i pelieve chore came a time when A & P initiats’a a private 


sone 


Reinet brand an tha itaw York z 


Q When wae hac? 


‘e 7 
ee ee 


A {ce etarted in Nowesber, 1954, in the New York area in the 


- 


New York side of cha Matropolitian areas. 


0 Amiind was thie a project of your office? 
P 4 


oe « 


we ewe 
ene No ber ae oon ee ae merase 


A ¥Yos, sir. 


Q In 1964, after you had takon over the national purchasing 
o£ niik, did you plea to auyone else that they explore pri- 
vere Llabol? 

A Yes, I did. 


Kow cid vou Jo thati 
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cee AN Os TRG et EE tat. Lee 


P in date 1964, there was a ieccing at Headquarters of the 


— 


agiven Purchasing Dixscters. They vere the seven Divisional 
Purviasing Directirs. 


< ter er gs naa ee 
oo ne Oa ea ce a AO in teat = 


A whey ware tha Parchneing Directors of the Divisions. Bo 


you undecst?. 


ee 


vara bought to Ka York, not for this purpoce 
sing of Furchasing Birectors and this just acei- 
the intreluetion of A & P brand milk 


Hhiie they rave in New York, this 


ry 


at 
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project: was chown te theia. 
Thev were weve Eiiliae with the fact that A & P had 
chasged to pravate Juke milk in ‘aw York, and the Zigaras 
par seine’ co it vere show to thea end they veto told cnat 
shoiid go bael: ant talk to chair Usit Buyers, the 32 peopl 
undar thair verdeas juxis dictions, and look into privare 1 
in wach aren to sae wvhather or not it would be to the Comp 


advantage to consider it. 


Q the was the Purchaciag Directer in Chicago? 


Q And ix. Bavtels was informed of and made femiiiar wit 


fF 


A G& P private tabel pregzam in Wew York? 


JUBER BUNKES: Let we understand. You say thar 
Baxieis waa the Parchasing Direator for the Chicago «<= 
GiB WITISS: Pex the Middle Western Division, ¥ 
+. $vruaded 2 ae 
MR. NeiNekWEY<: khich is weik-indieated in Chic: 


ee 
wor’ MOTT. 


Zt was vous Lustrvction to him to talk to the Ch 
“nit Garat ohack Ser 


p 


BEM TESGIES Se «tnd Sc. Loude aad Nansas Cit; 
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Sir ectenens ato Fea Ate ee See ae SRN, SY PoP A ee me 
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Miivaukee. he peoole under his + 
lig, Sokmidt would be suoh a person 
nt is right. 
By Is. STOO 8 
97 In the folloving tivo vaarg, did the greater part of tho 
AG © chain canmmence poivata Label milk prograns? 


There were many of thems. 
Micht it be said that thie meeting bore fruit? 
Yes, thet is a feix inference, I guess. 
Ard might it ke said that the Chicayo Inquizy was part of 
notionwide Lneuiry of the A & P Company? 
rs Yes, siz. 
Q And curing the subsequent two years, can you neme a few of 


tha major cities in which A & P did commence private label miik 
DLC aRS? 
hacd t¢ collect ny thouchts on that in 
rey dates that they esourred. I can tell, you soxe 
of tha Divisions that subsequently got into privats label but 
Zam met too suse just what you have in mind as te the chrone~ 
acvical order. 
0 Zowaen't particularly interested in the chronolegical 
omicx. << wanted te find ent if a nuwser of Furehasiag Director¢e 
zc, im turning back te their people, ond commenced private 
Lehod peogrens as a vesvle of their inguiry. 


a Jp iu tha New Hagland mvea, Boston veat into private leves 


| 
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and so did Sorincticld. 


dabals; Golwnbkus, tovaisville. 


ae of. 


Dalias vas eincady in private jabe}. pid F sav Louievilie? 


Os ata 


Richweond want into privace labs], nerhaps at a later data: 


: believe. Loes that answe: your question, sir? 


Yes, thoy did. 


Dia you wantion Detxroic? 
NO, osicroit was a Littic dé & pronositicn. Risdon 
bainy was oux daizy in Detroit, end cur peeple chenged that 
te one of our Ccinpany beantis, feeling that cur Company 
ne Risdon Laboz 
7 the same general. caption as 
avout these otners. 
iaizy, same proguct, but a diferent name 
CF. i322 Garten, you undiorstend. 
Yes, six. What ebcut tho District of Colwabia? 
Yhoat would ba part of the Ealtinove Division. They did 
wo32 milk seme place along the line there. 


private label sreposais come ecross your 
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2 ane. you gave xinai approval to ail of thase private label 
procasals? 


A Yas, six. 


ox becening quite knowledveable about 
prasreca Label wilk? : 
RK Ghat ig conceivable, yes. 
eg Wag the gorden Caspany a major factor in this private 
labol arrangement? 

Borden was one of our big suppliers, yen, eizr. 

ard did you hava rather close contact with Borden's Rew 

GEEice? 

Yes, < did. 

And who waa your primary contact at that oftice? 

A he man at the highest level that contected ms was Mr. 
Hariuy RAvchere de was the President of the Miik and Ice Crean 
Division oF tho Borden Conpeny, and he had charge of the mil: 
oO creat busivass throughout the United States, and so na 
the man who contacted me principaliy for the areas outsids 
lew York Hatxropolitan area. 

The people that contacted ma in the Naw York Metropolitan 
| avez were often logal people who vere in cha City and cperatei 
the dairy in tust Cit 
7 Q Die vom “cal with i. Axccher in connection with the fet 


i duction ef private labs milk da the Wdew York area? 


sel ae eR EG Ss. 
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Yes, six. 


Ang. 


tha cities vale yeu mentcLoned, which also had Por; 


&t ore point or another, did you dea with h 


a RCC EGRET * ACIDE Yate oo Hy 


of private labal or Bexcien 
Fees am 


beat ct SRY 


a54" 


xnat is a very bread quasticn, Lf £ | 


may, Yoor Foner. %F think ha nas mentioned almost a dozen cities 


end it 


to that. 


j 
GLiflicust for the witrass to answer with regpect 


STONE: IL will rephrace the questicen. 


D4 you deal with ie. areher on matters ef conceta to the 


Bomisn Company and che A & P Company throughout the United 


Sta 7es? 


o£ 


ok doncern, < deatt know what ka moans by 


JUGES HINNES: ZT chink you cum ba a littie more 


| 
| 
| 
| 
am 


axghex when A & P Gecidet: to go iro 


ia Yallas? 


a 


Ne, whet hind of o negotiation is handied in Bellas. Theat 


@3 tra previovsiy talked, that vould be hardled by 


gorc.a in Dallas it tae Uric Laval. They vould thes. 


~ 


: 
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} 

| Md ~~ Aad a 

imea, sond their cccoimoendations to their Purchasing Directox , 


2 dn nauthors Olviaio: she Purchasing Direotor in the 
Seuthorn Division u2usd send it to me for my approval. 
Ga vhat sort of things ¢id yea deal with Mr. Atchar? | 


cthing to offer im his Company that ae falt 


meee e 


ig. now akboat, he would Giccuss it with me. For exanpia, 


sound pee 
Mo Gamer ew ane PP. ahaa 


business in Virginia and he caus in to 
discuss that with me. 
SUUGZ BIVESSe Who is the "ne" now? 
HR WITHERS: Me. Archer, the Presidant ef the Dairy. 


Division, and while IT wasn't vesponsibie for the purchasing of 


ee Nr YO SE A REE CR CER CN RETR ve mT 


Tea Te ne ae LE Ts thy ORES Rn” Mamet ad 6 


maith, an the varicus unit levels, chere were tines when he 


tought that his eemsany could get more business if somehow he 


einen iene: e aprumm ene 


could being it about, so he cama in to see me about the Virginie 


| 
{ 
+t 
I 
' 
} 
f 
i 


bUSiINesSS On one oecasiion, end he did, in fact, get soma business 


ete nets ae meen es 


a 


fez une Norden Cenpany in Virginia as a result of that call. 


we ee 


JUBSE ZINNtS: When a Gait of A& Pr 6a a@ prie 


vyato label arrangezent with a dairy in that Unit and sent it up 
te you, dia you then have any dealings with Me. Areher in cona- 


‘nection with che coproval of that doal? 


Ft tea Nee Me a nem eect 


THE UITTSse LT think. cir, about the only thing that 
avoived in that king o£ a situaticn would be if the 
oi Zity ware Misciug, bat as far 23 the figures 


wages ot Cviere es Beige rs oe Si . =o, * ‘ 
SOE, qa oko Phurth Recent = 1a : mswer would bs Ro. 
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by Mer. otone: 
Q Hil vou consuli: with Me. Arche: at the initial stages of 


youx consideration of seivete Label 133i ia various arees of 


ow 
san OF Sa OOP ome OAR OME. iRDR mS we mepenine rea meetel Siti ~ 
ee a Eh nh AE eet ae A Rt 


4 i} ne ccuncry? 
i 
SuB No, those originated owt dn tha Divisions. They did no: 


Mare ina Hew York ab all. 


ao ee 8, 


¢] En conection with the Chiezgo Unicst exploration of wri- 


<eee eres: 
rn cee aaa + i amntee alt Ne ah ARM OE A 


vate milk, @2d you consult with Er. accher at about the time 
‘t 

@ | os this meetis ng t rue ‘You mentioned ¢ > fav minutes ago? 

40 i i 
i 

ii i] date, wlesse? 

in | UR. SEGNE: Lot me rephrase the question. ~ % 
ee : 

i3 i By iit. Stone: 
: 

ta i Q Im tha Latter part of 21964, did you consult with Mr. Arch: 
$ 
[? : 

{i ( Concerning peivate lebel milk for Chicage? 

on i think it was the other way around. Mr. Archer consultcé 
i 


iy { with me. He told me that he understgod that the Chicago Bivi- 


“ 


{ 
} 
| 
I 
i 
{ 
| 
| 
} 
i 
i 
} 
VR. MCINERWY: Would vou identify the year or the | 
$ 
' 


Al ; iio had contacced tke Eerden peosle in Chicago regerding pri- 
ip \ vete. dabel milk and that he wanted to celk te me about it, ard 
i 
Pa) ; thet. was the accsesior fox his call, yes, six. 
i 
af d 1 You ¢nea consule with him? 


RK Yes. Yeo, ha wanted te vell me that he thought that tha 


Cilenge psopla,; @3 na knew them, would probebly be slow to 


<2 ame een me emeR NN + mem = “At wn 


Ea thevghkte 


ard ne@ cucryht perhaps ve sasculd know 


i; 

} 
1p 
1% 


arcuc that, and as a mnttor of fact, maybe he could necotiate 


62 Testimony of Herschel Smith 1358 


« 


Chicago with me as he hed done 


2 22C4, Gil he give you any Ligures? 
enid he would like to. ho thought we could necotiat 
Aid take yiaca. 
tvequensiy did you goe Me. Archer at this time con 
cacrong this Chisago preposal? 
A I have no way to. krovwv. 
HR. SLOIIs Yous Eonor, I would note that the witness 
foe bean on the skandld fe nD0R t+ an hour and I would suggest 
wa ake a short ; 
SUELGE, WINK: Very well. 


We wil bo iu recess fos five minutes. 
KUINSS 3 a may continue, Mr. Stone. 


Mr. Suith, I hand you what engears to be a mererandun of 

a tolaghone conversation dated 2/3/63 ani marked for identifi-~ 

@atlon C12. Sevld yor please fandliarize yourself with ths 

Aenovandiwn? Dees this refsesh yous revollection as to any of 

the cigsumsreneas cf your cenaunications to the Chicego Divi- 
sion on or about Tevrusisry 5, 1955? 


tlle? Chitece ctrly in 1955 «oe di.seres the nillk 


yroher Aad salé@ senetihizg 


put tho Chieayo urivate 


New Yock since tha Chicays people would bo 


ace and would 


tegether in How York, but 


- 
a 


sere 
ve wee 
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bevoxy, Ne. Archer didn’t make any overtures to me an 


wet agen ae ee 


si milk othar then his original conversation. Se 


Fe oe ere he 
Rate Swe ee ee te os 


3a Caiescio and sugested ius that if he 


B | 


wanted to gat privets label milk in Chicago, he shold solicit 


.- 


bids fror the qualificd suppliers in Chicago and aft tex he had 


Tae Swi eee tae Ne ee 


those reccamandatien into me for approval. 


—— 


Q Had you spoken te Mx. Gastels sogaxGing the proposal for 


a ee Nem ae cena ae eee 


private label ,previcas to this tina, other than your original 


ae tet ere ane name 
om as wear® 


ica abe 


private label at this tine. 


° 


Dy preposnl wae the proposai of the A & P 
New York office that Chicage leok into private label milk. 

Had you disexssad this proposal of youx owa with Hie. Bartels 
gubsecnent tc the late 1964 Near York meetinc, and prdier to this 


*, 


telooheie conversation? 


eenoilved there, eo wake sows yecemmardations es he cheeses and 
{ 
{ 
i 


your suggestion that he inquire concern- 


ing orivate label milk Guring the yeriod late 1964 though Feb- 


| 
| 
| 
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11964 omer sonas: enis une after you hod had your re 


ing with the Division seyere ahouwt private laba tivities? “| 


TER WATKSIG: Yes, sir. That happened in abou 


JUDGE HAWS s 


THE WISHESS: As ne Y as Y can get the date toyethe 


privete ‘abel milk in New York. So this, in my beat estimate, 
Woull be ahout three months after that. 
USES WORRS : Let’s see 1f I have that chronology 


atewaigni:. You met with yeur Division Buyers about private labe 


wad about Noverhosy, about the veme tine that I went into | 


activitios dn or areuni Neverber 1964? 
Ghat is correct. 
WUOGE HINTES: After that, Archer consulted you about 
i Thienga private label work? 
‘CEB AIEVSSE: Yes, that is right 
JUDGE WZHNNES s 
Go check ovt come bids for private label. milk? 
TES WISkKESEs Veo, sir. 
To selicit kids? 


Yes, air. 


x level? 
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Rothing hepponed urtid budasat. 
uring this pertod jatweca February and a2voqsast, did We. 
Qartale avex reauesc, or did you ever cffer him any inftoruation | 


guacamming Borden's caupsrison of concerning Borden’s offer: 


ecrweracdvea parposoas? 


esreawcusinmsar ttt, mee 8% sacoininamanae ertaneeeem 


soldove I had any @ealings with Bartels shout pri- 


Laval mith fsvoa Pobtuary to Auguat. 


pan Siem Om 
eh ateaemat hat nat wttees. ian te 


wi hapecned da Aujgeste, chen? 
in ious, Mr. Bartels enlled ma and gaia he had a private 
label Ofer fren the Borden Company end described it to me ou 


t it hed an alleged saving of 


Senne a a att eer aeedan 


ha presantly was paying far 


i 
, 
« 
i 
t 
t 
} 
j 
{ 
i 


“od mo that ic vas his Op inion Cha 


” 


“ oy: fe £2 eye 
sxacvezy chfoxr. 


erica Senay near Wy So SE 


exemple, it Gidn'tc seem to justify us giving up the 


Laben and taking on the cost of perfowaliag the 


: boing elialanted, and lt didn’t give us tiva 


return privileges that we vere enjoying on the Borden brand, 


wT en epee earn 8 enn ea ee Ae a ne 


eka proinetcs to chen. 
ie 
Alco, we Aide: have any vrotacti.on in case of a price wa 


“@ a nrice wax broke out: and wa hed to meet competitive vetaiis 
fee sera paricd of time, that would ke at our expense insteai 
of Brvder’s expensa. It didutt seem Like the offer was suf- 


tupiife going dato private isrel. 


idl yeu ask Ee. Baxtels to send you any inftorrivcion? 


it 


1966 
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4 a 
e 
{ 


i 
4 023 Vou csugease thac ih. Wag 7 doa anything? 

A. ea, E magrestedl again that he solieit offers fxom otaer 
qualigied Gaicios, and ho said ke would do it. 

Q ine, Galia, I hand wou Comaiaaiion Exhibit for idantic 


34, waieh has been markad for identification, and ask you ¢ 


ene see 


eae ee eee = ee Re Oe nel wet one Oe as 


teviow this dccumen:, if you vould plense. 


- syne nee 2 


Have you revievad the document 


ode. ‘ 


oe mee ee 


Q Noas this deeucons Lar Feevh your recollection aa to any 


request by Me. Bartels, of any offer by you, to supply him with 


MR. MeadiTgRs’e: Your Honor, I don't think there hay 


Berden's Now York bic? 


heen any macd cxpresued to have his recollection refreshed on 
that, but che cuenzion has been pute and I don't want to impede 
he examination. 
don’t think the witness 
anything chau . yoaembering, but I think you can ask 
chou that questios ones. egain, 1£ you wish. 
eyious answer, I told you that 
in Lucust, and this is August, anda i 
sue ind oF e notation that rexsalted frou 


LEMEDNA OCA ATORLLON, YOR, Gite 


choaeh, did you, at any time during t 


ti 

i 

: ts 
a 

a 

qr it 

at 

i 

i 

“ ei 

+] 

if 

4 

= 

a i: 

i 

i 

tt 

Q : 

wv { 

bs 

} 

pj! 

¢ yf 

, 

3 

Ki 

8 |, 

|i 

3! 

9}, 

‘ 

$) 

ii 


st 

sf 

tm $4 

tae td 

i 
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1967 


uecotinciona in Chicego, the Dousdean New Yoric J 


Bc Pe dee ae eck ad %< OS es ati ae all iene 
S$akisat.o:s Yor Ais intomaction? 


MR. MOLASIUE: In other worgés, Mx. Si:one, stexting 


in £944 and going through 1965, is that correct? 
Until this perlod. 
SHS WIBNESS s 


ie. Stone, I believe that wher lr. 


in Nev York in late 1964, I believe he askea me £ 


the Waw York  suetatiion 32 he would be eble to renember what he 
had seen. I teen to retiamser his asiing me for that. 
By Mir. Stoues 


And did veu give it to him? 


a Yeu, &£ would have given it to hin, I believe. 
Q) Zn this Lorhonea sonvercatcion, did you ask ix. Bartels 


for any coaparative information? 


A are you upeaking of this Aumist 11 telephone conversation 


howe? 


¢] YOs. 
A Me. Rarteis calied ra to tell me that he had a quotation 


fren the Gorden Company and he diesucced it with me along tis 


offer, and I suggecte2 
to Sim thst ls get effexg fom other convorns, ani <% 


Wanzer 
cova “Bowron. Gaerer, urora, Jolict, Rock£foré.* 


this note 


= 7 
° 


bvVAsvely, soacisody hao written down something 


3s 
pee ee rere ee Ee CTE 


ou Our 


tsjcqvigna co verpecion. Yer, T é44 ant him to cat eretes Sre- 


ed 


ey ene oem e 
te AG pS octet de 


; 
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if u ‘i 
4 Q bid you aise ask him to send you any comparative inforn:- 
4 

tion at that tise, any infoxmetion at all at that tine? 


Yor instan ALG 2ek him to send you any inforzaetion con 


proposal? 

A As of 

Q Ag o£ Aucust il. 

A NO» 

Q | bid you ask him to send you any comparative cost 


infceximation at that tina? 


£ hand you Commission Exhibit for idantifiea- 
Z, and TF believe this has been recaived in 
Viould you please familierise vourself with this 
Have you ever geen this docunent before, gir? 
a < don't halieve X heve seer this Cocument until very 
wacantly. I have no xecollestion of having geen thig document 
1% the time that it pertsing to. 
a) thank you. Ms. Snith, I hand you Comission Prbibit for 


iGea sification Cf46<p) sheouygh F, which document appaars to be 


' 


ae by y $ fo ye oral 
i & Blank bid f£eucu, 


Save you 2evieved te document? 


paring the Borden price for Borden labcl milk and the Borden 
4 


i this dogument before, gir? 


~~ 


<9 


4 
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#3 i NO, & Be ai 
n Mea this hugass 22 phous call, whut wes che next word 


you had qonvorning che Chigego neyotiaticens? 


A jha nent all £ got was in Septanber, 1965, when HY. 


his milk bucieogs rem the Forman Dairy Company, ana he said 
‘nga, the wriees, the savings that were indicate 
in this 2ew vEfer wate much mere attractive end he was vathe 
happy about 2%. 

s 
Q Aud G@id ve send you the Lcwman Dairy bid? 
A { inskeucted Mr. Borvtels to send me the Bowman bid vith 
his recemandations and alec chat this looked lixe tha one ¢ 
ove peobably going to go with, so since some tine has to 
elapoa im getting cid of your old milk Supplier ~- ecnetinas 
sakes: 39 days o: 60 days notica to teli the Supplicr that we 
ave coing to make a change se he has tine to get his house 4 
atts, wil a6 forkh -- chat this would be a good tims for hi 
ho actigy the Zoxden Company that they had lost the milk bus 
muse and thes this new offer that he hadi ‘just received, sen 
to Kav verk fox appzevall, and he said he would do it. 


2 ia itiat waat he did? 


g Want did he da? 
re ‘oat » ee nt, tesa, RO pant tac Bowmen bid into ma, bee 


ler capo tere: ds with 2s o maw caviced Borden b14, a rervid , 


bri 


i) 


ee ee al aaemed 


nt) Pane atm nate = 


Ce ed eee pe 


wee oe 


saw 


A re eee tT EE AD in ee RET OD 


en ae et acts ee ar aes rae 


50 pemis eee 


emus cane: we 


<P meee mee an + 


oe ng sew ee ees ee ewe meee Smee 


ae 
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thie showed that tha Soden bid had heen changed from its pre- 

views Leval to nov, ta a point where 1t seems £0 bo more . 
ateyretive on the kace of At thas the Bowmen bid, and he wrote 
me and seid that he recemrenied, he and thesa peovle out ce 
wecoeimanticd that we adcea wt the Borden bid rathar chan the Bor- 
nan bid. 
Anaad 


0 shat did you do at tagt point? 


hh Of course, I wos ourprised ta sea a Borden re~bid because 
this is not the customary way fer a Buyar to operate, but non~ 
heless, the offer aid seem like Le gaved more money. His 
secommandation wae that he én bes President and his Sales 


Divestor agreed thee this was the one they wanted to go with 


and vo 
JUDSE RINKUS:s Ne, Smith, you say that vou were sur- 
prised at the new bid? - - - 


"HE WITHESS: Yes, sir. 
SUIGE HINKES: <= by orden, and 2 think your lan- 
guage: was because that was not the way a Buyer acted; and hh & a 
ie the Buyer, ien*t it? | 
TEN WITTSSSs 


Yes. 


JUDGE KINRSS: What wan the way that A & P acted that 


was digferenat? 


| 


THE WLTNESS: The Boxden Genpany had alxeacy hid in | : 
inamtirt £06 bec uade <= in others verda, he astiied all the cairic: 
fost idds. Berea ceas tz, in Angses with theirs, and we discascel 
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shat it vas not a very satisfactory offer. Then suibossquently , 


feee Se oe ee oe ee 


« - 


kha Sosman offer Gee isn which was a more attentive offer. 


ee ed 


4 


The cuskerary way would ba to aecast the douvman bid as ous 
nay mils Gappiler. aa hid a 
but coaehow in giving tho Borden Company notica of cur change 
“ goppiiers, apparently they were allewsd to make a verbo. 
JULIE BINUHSs In other words, you were gucorised 
receivei, om hed solicited ns the case may be, 


= bia Ero Boraon? 


CHE WUNIRGS: Yes, RY instructions to Me, Bartels 


i ware gimpiy to teh tha thac we had a botter -- that we had a | 


new ALL Suppider anc at Wa v 2 iike to have an estimate 
sold take over the operation 


bust instead of taht, somabody prevailed on gomehody else to 


% 


you do at this point? mid you recon 


pid you okay it? 


alee ee 


Te ggcmert to have all of che qualities that wer xequired 


}: offar. Gna revommeandetion of the peopie out there 


ine that you hod to eensider. Mr. Yogel was an offi- 


the Csumeny and Wosge were his Parchaging and Sales 


Dicesiors who seccamonded dt. Thre offex was quite evidently 


ca meena ne genet me am no nian aaah at 


: 
Cece craecass. 
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Neken as @ legal coaciucion. 
KER. NcINEANEY: IX object, Your Honer. Be asked the 
think i¢ is a proper answer. ; 
, Greg 
SUOCE ULNimS: I an going to deny the ¢ Set 


Let ma ask you, Mr. Smith, you say that. the bid was epparently 


witiiess wnat he wee doing next and what he thought of, and I | 
| 


or cbhvioisly coat jnatifies. You mean as fax as Borden was 


Tay WITNESS: Yeo, sir. 
JOSE BIAS 3 low Go you knew that? 
THE WITTSSS: The Bowman bid that accampaniad it was 
im pretty geol detali. They started with the raw milk price 
ane added their various cost factors and arrived at the end 
‘Borden 
sost to A & P, and the Bowman cost and the &=t= cost were 
almcst the germe. : 
Re a matter of fact, tha enart milk from Bowman was 
whos 
their cost a factor of profit. 
JULVEE NING: Let ne understand. When Nr. Bartels 
\ wubusitted this new bid, did he algo eubnit a cost statement 
i ron Eoriven? .. 
SHE WEESSS: No, he didn't havea a cost statement fs0 


i Bovdsn, sir, but ha kad with it a quote fren the Bown Company 


Ae eee GABE» 


“WEES: Bow ata vua kerow that the Bemma; 


a ee 


Seumuse thay aed added a profit gEnctor 


2 shew that they wou mg thosc cost exd 


ae v bred °] ~ . *, 
THis LP TMEGES ¢ 1) VABLVE: 


<i a cost statencent, 


(hs Chee 


LTsBS83 It& was in ouite dateil, yos, sir. 


PRO AR TUNE NE 0 NG MUERTE OB PERN Bm 


Ag you avewaed that Zorden'a figuras, 
to the @ thats they corresponded with Bovnans LLgures, were 


ther afors 


Sy Ke. Stoves 


Bo agi cha previous question again. Did you aporove 


he Lagak Dopaximent for thois approval anti 
Gid asprove it, and XI agproved it, yos, eiz. 
RK was this opproval nasessary before service could 
se 
Yae, ois. 
fateh, £ show you Comuiacion Bahibss already receivad 
$2, with verleus subbores, and ask you, cis, 22 


i! *eyey oo os at ak on . 4 « o ey a ” e 
NOES Le, wieOR ¥IR Tesalivog? 


1 
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BR. Molnar Yeuz Wonor, I believe that what Cou- 


; miecion Counce] bes handed the witness is not the entire doc 


ment that he voeeived, and I would ask that the entire dosumeat 
seceived be shown to him. 


Mma. SFONR:s Sir, BD 


oe 


Y ask Boréea Counsel what is the 
entive dosmsant? 
: Ca 

beijave you have i ¢ it, but what has happened is that the 
Commission's numbers fox identification are not in sequence. 
In cther wenn I can shorten this by nanding Counsel documents 
whieh he has already seen, which put toyether the entize thing 
that, I beliscve, is the semelete domument. 

MA, STONE: Thank you. : 

MR,, MGTIEPNSYs IL don't belisve any of those pieces 


sf poper that I have just heuded c.ar are new to Counsel. Tnaay 


MN. MGINERHEY: I can give you a copy of it. T 
| 
| 


: deawtieiee tion by Coumission. Couasel 
oecviously. | 
Rather then cemplying with Mr. Melueracy’s 
tion, I would lise to hand che witness Commission Exhivit 


8) 
cation(with yarioas subparts, and Cenmiesion Exhibi 


1 Q When vou have Ginished ceviewing thea, M2. Suitn, will you 
: olore Gell wa if theso theres documents are the docenents you 


Tt ew ea dare. ? 
i NOUS VE 32 


Testimony of Herschel Smith 975 
he Sean peste of this, I tcel swe, ave senna of the documents 
ff nogadv2d, bat cheva ave ezgus du hore which 2 hava not sen 


were wit parte of tha document thac was sent £5 


ive Cumtiscion Exhibit 672 
Sp GXASSs 
is this ccvering lotter, sir. 

MR, HoHMERIZ¥: By offer was to expedite this by 
giving Counsel what were along with Comsiesion Exhibit 67, 
becevge thare is some confusion with respect ot the way these 
have beoa nunsered previously. 

MR. MATHIAS: Off the record. 

JURSE BUWES s Discussion off the record. 

{Discussion off the record.) 

SUGGE BATXSSs Ca tho record. 

MR. SEONG: Nowld you mark this as Ci-263 


ony 


Scan ciflceaztion? 


i a a rene are Sewer « 
“cece ao hae en newer mene oof IT: ee meena 


fae Cocuzenc coferred to was marked Connissica 


Tuhibic OX263 for identification.) 


i mpiaaeigs 
Seneca Smee Oe RE 


‘eacenee< 


ER. SE0NB: Connission Mxhibit 263 appears to be a 
Latter Of Vhe Greet Atlantic and Pacific Tea Company and var~ 


hous ssheduies attached. 


neem — gente oo Ne a mannan eee 
asstets eee © faee ne Ree 


j 
tidth, hoadias sou Comission Ithibit for sseapsetiy 
be 


1372 
263, cana you refresh your vecolloction fzem that doownent and 
tell us what pnorhiors o€ the Bexden Company bid, ‘Ccrmissien 
| Tyebdeit GX=-G62, ware sem: to yeu? that postions of C*-62 were 
ineluded in the prekego vhich you received? 
HR. Motiviutgy: I wonder, may we have the witness 
identify that decument? Then I think wo will know what part ha 


did and what part he dicn’t recoive. 


JUDGS wi! Yea, tell us waae Comission 263, whic! 


| 


you aze holding in yows hand now, is. 

EE WEINESS: This is the docwront that Mr. Bartels 
gent to no asking for approval to put privata label milk sup- 
plies by the Borden Company in? Gicage. 

JUICE MINUTES: The first pege is a covering letter, 
2B that correct? 

THE WkTNESS:s That is “ight. 

JUDGES BIKES: And what follows that covering lettar 
in that sane exhibit? 

QUE KERINGS: The attechemnt is a compatison of cha 

zice on an amraal basis for Serdea label milk as it 
ouppowediy wae at that time. Tha next columa is a caiculated 
cost of this sere amount of midk under the A & P iabol from 
ths, howiman Conrany. 

Gha nett cole is the calowlated cost of the sane 

Sts beget Sooo Berficn umier the A&G P habe. Ars. 


sha tian vohuwn iu a cibteee’: « of the Borden private labe-. 


RR OS SS STELIOS GE REN CE A OO 


a ae 
quetation oa em anid suie ire : gurrent paying peice. 
MA. GECMS: Year Boner, pecheys new that the witness 
this page, we could take a a brie? recess right 
now so thet Cemaission Counsel nay revicw this document which 
' wo have not caen dn this form before and decide whethsex we wish 


2a incoxrudce 7 in evidence or imtrcéuce the desuments as 


thay heve bacn supphiel to use 


SULZE RUINEES: we can take the recess now L£ you wish; 


ox perhaps you ian like to continue until we break norm 
foy cur lurch recess. It is up to you. 
, MeTMeoev: I don't think there is anything new 
dx what ve 
wh, WRIVR: We would like to rend it. We nave nevar 
saci it. 


an you go on to scandal else in the 


* 
oid 


g ii meantime, os is this the necossary item for chronolicyical 
BENCA? 


im. STOKER: I think that it would be best to permit 


talte a bedef recess. is is the logical progression to 


Strge BYNES: I think to cive Mr. White aa oppor= 
- at iti av vreLll, we had better zecess for lunch 


egaiw at 1:15 pom. if that is 


: 
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JUCGE HENKES: VEry well, we will recess at this time 
’ s and rosume in this rome at 1345 on. 
‘| 


(Whereupon at 11:45 am. the hearing recessed to 


veccnvane at 1:25 p.m. the same day.) 


aks 


eee a ee at et tee “- 
eee ee ee an MOTHER oe . a 


eee eae te RRO RT URN Pe 


erro ae nce mnre coe eta at ON: andl te Ae OR ae aA aan SEE 


i 
i 
! 
} 
{ 
a 4 
| 


Nace memee nes” 


(aaNet eer Mar omen res oe 
an cumeenem eat mete a te ® 


oo oe 


awe 


Se ene Sep moments AAA: mete mets me 


pepe 
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al 


TN ce wank eke A AO SO eR RE ERS Om et nat oem nt an 


APYEFRNCOY SESSICH 


en ee ee oer oe 


JUSGZ KINKES: The hearing wili be in ordex.- 


ome 
OO RR eee eee SD eee 


X believe we had some ilttle ccnfusion about 2 pro~ 
pos:d exhibit here. 


MR. STONE: Yeo, Your Honer. We were handed juct 


ee eo RN ERIN Ae OnE 


before the noon recese a Jocunent which we have marxed es 
4t 263-A through Z-15 fer identification 
which consistg of a lettez on the Grett Atlantic & Pacific 


‘Company, Ine., lettarhead @ated Octobpar 1, 1965, and signed 


ee te es Re Se A a I 


srentiy by X. R. Bartels, together with a nunber of 


sehoadules attached. 


a RS PP a A a TOR 


ni 
i 
i 
{ 
| 
{ 
\ 
{ 
‘ 
| 
| 
{ 


Ege meen ee 


HERSCHEL SMX resumed the witness stand and testifia: 


further as follows: 


DIRECT EXAMINATION - cont'd 


ee eee Ne ae Rh mln Rie oP le 
can a fn a A 


See epee anne en ae ae. 


by Wx. Stone: 


Q Me. Smith, I hand you the document which you raviewed 


befcre the lunch hour. YVirst of ali, is this the bid package 


tae tne someone tare ste” «* 
weremes’ 


which you received in New York? 


A This is the letter that Mr. Sartels sent to me wegquesting 


, 


apo toval. 


Cc Ane is it sicned by Me. Bartele? 


OE EE Le CO AP ATO eB He Be LOLOL LAD: A BON ae ee eee He oe RENE © REET a+ 


last pasegzanh of the lester tre 


inked notuctens ia blue ink, can you identity thas; 


2 
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handyriting? Is it your handwriting? 


aon 


A It is net my hancwriting, but above Mr. Vogel's name it 


Sia reneliinedih nate anes 
ee a 


Berra 


appears that sonehody hes written that he is the director of 


oe ed 


- ee ee 
ONS SEE RET le OS ee ei am 


galas, 
MZ. STONE: Offer CX-a@63-A through 2-15 with the 
of the handwritten notations. 
JULGE HINKES: Is there objection? 
MR. Me<NERNEY: No objection, Your Honor. 


JUCGE HINKES: Mr. Whita? 


LLL TOLLE OC EOC OLA LE IO AY OT HS AC tT TE tne a 


MR. WHITE: Nothing special, Your Honor. 
JULCGE HINRES: 283 with the sublettering is received 
és offered. 
{Tre documer.t referred to, heretofore marked for 
identificaticn Commission's Exhibit CX-263-A through 2-15, 
was received in evidence.) 


MR. MATHIAS: Your Honor, I might note for tha record 


tha: Conplaint Counsel had not sean this document bofore and 


huve not had time to prepare copies and copies will have to be | 
wad: ané supplied to Your Sonor and to the other parties. 

MR, MOINERNUY: I would lika to note, if I may, Yeur 
Honocy just to tie this into the proposed exhibits, the 
covering latter is a cepy of the original, the file copy of 
which has been marked as CX-67 for identififation. The compari- 
Bon aaxt to it has been marked cs Cermiasion Exhibit 65 for 


the yeiliicueiun, Lhe Bordea quotatdon accompanying the letter 


ee Pan 
Aime 1 ON eee * 


~ 


—_ 


ae a cers SRD OOO ee 


e % 
eee ieee URN se i Ane ee Tene 08 ES I Ree. ee a or 


nr a ae PE OI OO IN 


ene 


ene nee eens ree nee ee EATS ROS SO Ne Se ee See res 


ET et a eS a 


eee ee a er 


ee 6 re ee ewer o 
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1981 


i 
, 
| 
| 
: o «2 * ‘ : j 
has been mextied Commission Exhibit 62 for identigication. The ; 
j 
Eowasn cuotation accengemnylag the letier hag been marked | 
iJ * a i “ j 
Comsisaien Euhibit 50 for identification, and the Borden iatter 
zeoiunmperying the sever letter fren Mr. Baxtels has been morked 
Conaission Exhibit 68 for ideatificetion and Respondent's 
Pxhibit 2 in evidence. 
YR. MATHIA Your Boner, I would like to note in tha 
vd that neither Cx-50 nox 62 which has been markad for 


idertifieation and -- Well, a3 a matter of fact, CX-62 is in 


this istter. ° 

JUNGE HINIES: Well, in My event, I don't know what 
the dispute ts about. Is that «- 

MR. MATETAS: There is no real dispute. 

MX. MCTINBRNEY: No. It in simply tying in other 
Goconents that have been marked, Your Honor. That is all. 

SUDGE HIKVES: Very weil. 


ir, Stone: 


¥ 


1 
evidence -- are contained in the entirety as attachnents to 
| 


Xi believe you noted before the iunch hour, Mr. Smith, <cuat 
5 

tex recaiving the package which ha® been marked as CX-263 
witha vorhove-subparts, and after taking various steps, you 


‘ 
| 
grechad the macerseary approval te ecamence service. 
Wee, six. | 

} 


DiC vow ecurunicet. your oprrevel to the Chics5 of fica? 


| 
| 


ba ‘ 
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‘982 
: Q 


; I hand you Cowniesion Exhibit 74 for identificaticn ang 
ask you, siz, if that ig the menorandwma which you cent to che 
Chicago offica zemetime thereafter. 


A Yes, sic. 


ee ee ee wins wale 
oa lw aes peat aneee ae es 


MR. STONE: CGffer Commission Exhibit 74 for identi-~ 
ficition into evidence. 

ouDGe HINTES: Is there any objection? 

MR. HoiNERNEY: Wo, Your Honor. 

JUNCE HINSES: 74 is therefore received. 

(The pevkage referred to, heretofore marked for 


identification Commission's Exhibit CX-74, was received 


in evidence.) 


| 
| 
i 
f 
} 
| 


By fir. Stome: 


9 Me. Sinith, in Late May oc early June 1966, after the 


eo we eee were me ore 


orivate label arrancement had cemzenced, did you attend a 


meeting in New York at which time Mr. Pents or Mx. ARcher 


aces Oe ca ee ee eae eR OY Se RE AOS OA TE Se LAS NE a I ee OR Ne” te ee 


discussed a proposes price increase on private label in the 


1 Chicago orea due to increased Bexden coste? 
believe Borden ever discussed any Chicago price 
S with me. =I have no recollection cf any such meeting. 
tz, do you racall at this tins, namely, late May -¢ 


oarly June 295¢, diccussing with tir. Archer cor Mr. Pontgz sny 


iecal probicm3 relating to the Chicayo area and to A & P and 


Se en eer 


a eT 
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Me. Smith, I hand you Comission Exhibit Cx-81 for 
antir 
handueitten notation. i paxciexlarly direct your attenticn 
the last t#o paragraphs of CxX~81. Doas this refresh your 
recollection a3 te any Giseussion you may have vith either 
Mr. Archer ox Me. Pent? as to any Chicago legal problems? 

MR. MeINERNEY: In May of 19667 

MR. BTONE: Yes, or June. 

THE WITWESS: No, it doas not. 
By hiv. iii 


Q Doas it refvash your recollection as to any discussion 


A f recall a teleehons call from itr. Bartels and I cen 


asgima it was obout this time. He did call nme at one cine 


ication, and ask you to familiarica yourself with this 


te 


asking for guidance as to how do you deal with a supplier at 


axin's Length when he comes in for a cost increase te determin 


whether or net what he is acking for is in fact justified. 


i déseugsea on tha teisphone with Mr. Bartels that general 


A 


wubloeoct of the vay this can be done, or the way that I custom 


Q Do ‘you recall any conversations with Mr. Pentz or 

Sir. Arechar? 

A They heve been in so talk to me abovt New York price 
sherces. Ret T don't weaeall thelx ever talking to me about 


+ 


 gedice shingae cutside of New York. 


ee ee 


1389 


et 
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% Now, le. Smith, do you recall whethez A & P's volum2 of 
+ 


Saies of milk and duixy preducts in the Chicago area at this 


3} tine, meaning 29€5 and 2966, ves inereasing or decreasing? 


A L would not know that. I do net know that. ‘ 


supplying its stores with preducts for sale? 


Q Mx. Smith, can you tell us A &P’s genavai method of / 
t $ 
MR. MeXNAANEY: Comld you be a iittle more specific 


than that. 


Q Docs A & P make or package some products sold through its 
stexr23 itealz? “ 

A Yes, it does. 

Q ZI kelieve you wentioned that ms manuzactures or produces 


} 

\ 

i 

’ 

{ 

Hy 

| By Us. Stone: 
| . 

} 

i 

! 

{ 

} 

i 

i evaporated milk, 
4 


is { A Yes, siz. 
$ Ee : 
3 it vennufacure or 
i i Does tater aie ites ie produce coffee? 


It woasts and packages coffea. 


Under its own labsl? 


What other predveze, ag exemples? 


~ ff FY © FF 8 
s 
fre 
€ 


Wall, there are many of them. I can give you some examples 


¢ 


z 
x its own jabal, yas, air. 
4 
They manvfsezsure a line of canned. beans and- associated — 


« < s « 


V4) elit f€vancivg, mayonrocissa. Seve deg focds, mustard; sone 


eee tee 


Mb, Gaur, and rut meaca, Yeoson frenth-fried potatoss, a whole 


USES _ SP TATED C2 EY aw P__Aleswn $ fe Ye an 3 G mess de We POTENT Ket)  LEANLOLY C2 


| 
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' 1985 

Hy | line of bakery products, potato chips. 
HT) | 

~ ey 4 ° i) s ae 

2 i Was this during the peried 19657 ' 
4 : é 

SHA Yes, six. . 
a 

ke | Q Sean? { 
\ 

a A I boileve the answer was no at that time. Ata seoquent 
} 
S i. 

6 i Gata: they went into soap but £ Gon’t think they made any Soap | 
{ . 
i 

7 i at chat tima. " 
ji 

| 0 How are these products distcibuted from the plent co the 
| , 


Chivuage unit? 


HR, HeTNERNWEY: Your Honor, = think we are getting 
precty fac afield here on the distribution of seap and other 
products. 


JUDGE HINEES: Wheat is the relation, Mr. Stone? 


etd APTA OPER BTS AS LAMPS AT 1 A Pe PO OEE AEN = 


Seater eee 


Sigeribution network of the Great Atlantic 4 Pacific Tea Com~ 


pee yoda atannatiadongechg teh nomen tien arent 


pay. They have denied that they aze in interstate commerce 


a ee 


8, 


and they have denied thet che operations of their Chicago mnt 


ee “wees Ret a serene oa Smee 


MR. STONE: xX think, Your Honor, we want te snow the | 
| 

' 

i 

} 

{ 
are in interstate commerce in particular. { believe that tha 
4 


) 
} 
i 
4 
3 4 shoring that the Great Atlantic & PaciZic Tea Comnany manatac~ | 
| tucos a Great variety of products; that it buys national brancs: 
{ 


ee) 
‘ j 
' f : * : 3 i “mo 4 aa Prd § 
py | frou nemarour profucarse of the game; tnat it maintains wara- 
4 j ; 
4 ; j ; 
so of Rowsees threugheut the country; that it ships its cwn products | , 
| i } : 
i ° : i 4 3: H : 
ag if to shese varchouess; it central warehouses these pzcdusts and 
_ it 
. ae ehine Ubon te des oun sheres, and that it gurchsres ota 
7 
sy} ELOlneis at the Loent te¥el, will eetapiish that A 4 P 1s in 
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Tn addition, I would like to point cut that the reali 
@isvticulty in thie caze will reast in part on the nature of the} 
operations of the Grezt Atlantic ¢ Pacific Tea Company. 

Mr. Smith has testified that the private label program 
inii:iated in Chicago was part of a nation-wide inquiry. 

Like to show the inteyrated nature of tha operations of the 
A. & © Cenpeny. 

MR. McINERNEY: Your Honor, we have never denied, & 
far as I am ‘irik, that A & P is in interstate commerce and I 
don't think that is an issue in this case at ali. ‘There may 


uhether certain sales of milk were in interstate 


eszaeres but it has nothing to do with soles of soap or any 


Uo eet Ne NEE ES BON RE 


other preduct, and if we haven't admitted it hevetofore, I will 


now udmit thet A & P in certain aspects © 4ts5 tusiness is in 


om ae re ever 


inzorstate eemmexce. I think i+ is irrelevant. 


at 
5H 
| 
i 


HR. STONE: Might I ask 4£ you wlii admit that the 
operation of the Chicago unit and the stores thereof are opera~} 
tiona ta intesotats commerce? 

2. MeXNERNEY: No. We went through this, I think, 
in ‘rows reeest for acrissionas; and particutorly with respsct 
to ‘ha atcres of the Chicego mit. fT think those «e localized 
eparations. But that has nothing to do with the cunlbihce: Sp 


; C 
whdea T have taken ob’oction, Your Honor. 
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Sarak 
as, Mx. Groans. Ie soecs to ma thet your quation which has to 
@éo vuich the macicaal otevatioas of AG P is not going to 
dadicnte tha vight ancver to the Chicayo area stores business. | 
ZL believa, Your Honor, 
to the effect thac -- Well, first, we hei establishsd thas 
hed ianaistiered a mumbo of oercducts itself. My newt 
* the question which yas chyjectnd to, was how were 
disteydbuted to the storas of the Chicego unit 
Thai: is vaaliy ali i want to show, is that the Chicago unit 
roculved a jonas varity of goods in intestate reece: ane 
man of its sales were in interstate commerce. 

JCGSE HINKSS: If you are going co linit your 
question then to che distribution to the Chicago stores, thet 
% do thick wlil bs pertinent ag leng as A & F continuss to 

the Chieago stor 
“2: our Eonor, X won't rastate our 


geaition at any lesgth. think there wore certain Laterstat2 


comn.arzcea asrietea of the Chicago Division and the Chicago unit. 
% think if Me. Stone were incuiring ebout wheather A&P had its 


ean milk vierts in 1965 as it had its cwa se2p cperdtion, in | 


ee The he A en ee Bn 


might be relewont, bute I just don't see the roievancy of ‘the 


and a21 these othor things thet he is taliias about 


ee ee ‘ 
Se eee Ee en 


Neel, ¢ha desce, as I gee it, is 


ewhetaer “ha J. $ P utercsa dy che Calengo ereaa were engaged in 
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dutevetate cownecco, and if I undarstocd your acatement, 
¢ 


Mr. Mai:nexney, you admit that they were so angaged. 


MR. MetNERNEY: The A & P stores, no, sir, Your Honor 


awe 


NE ie en 8 eee tO ee 


we adit is that the ‘diddle-Nestern Division or 


ee 


ba 


5) 


the Chicago wait at cortain aspects of their opeartions ware in 


Lat on San ok ene. 


t 
\ 
interstete comaerce.ds to particular A & P stores. ITamnot { 


suz2 whot tho evidence is with respect to that, and I don't 


as ae ee 


thiak that has bean admitted as yet. 


JUDGE HINKES: Well then, I think we will have to go 


ae ee 


into ‘Chat iseve. That is the point that js being raised now, & 


Se ne tinee-taanenahqunh-adschdedt emit tetioead ten beatae tee 
peers : = 


just what function these stores perform in -sanection with its 


a 


eeytiiaition of certain preducts and their interstate character. 
KR. McInerney: Well, my chjection, Your Henoxr, is 
what ds relevant is whether there was soe interstate character}: 
istic:in the miik operation ané not to the. dog.ficed =~ 
SUDGE HINKES: Well, that may not be necessarily 
proven. ft don't think it will matter, as a matter of fact; 
though, if the store scales are engaced at least to soe aston, 


to 2 material oxtent, in interstete commerce then I think that 


t 


MR. HGtWORNE¥Y: Your doner, it seoms to ma it is 
ion Counsel's urden to show that if there was any 


Gisevininetion in price that the diserimination of which 


¢ 
t 
/ 
i 
| 
ar@ in the bailpark. 
i 


Cotaisutlon Counscl cesplains wes in interstate camerce, ang 


teat has notiviny to do with aay protuct ocnsr tad Widen anu 


aeons 


| 
_ 
| 
| 
| 


OP ee ee 


PSSA TR Sr area a ceearsns soar ners Aaa ee eee a Seae Ae RATE RANE NEY CMSA SRN RIN mee ap ti 


se Rk ae memes Orem per wet e: 


ee were: 


Ft RR SE CH et rent re 
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daisy products. 

: TIGR BINNS: Tf ian not quite sure that I agree with 
you on that. Z will have to allew the evidence to come in ard 
coucidey thia Sarther. You may continue. 

WR. STOTE: If you can, would you read the quasticu7? 


She question was read as foliovs: “Ziow are those 


eralicts distributed from the plant to the Chicago unit?") 


HR, MeLNERNEY: Can you identify what the products wer 


MR. STONE: I believe that the previous line of 
questions had indicates that the preducts ware those manufac- 
tured or packaged by the Groat Atlantic @ Pacific Tea Company 
disealf, 

MR. MeINERNEY: Well, if the witness after ali this 
colloquy has in mind the products mentioned, I have no objec~ 
tion. 

JUOGE HINSES: Can you answer that? 

"HS WITNESS: Yes. Gsneraliy, those products are 
remifactured at onf or more plant lecations and are shipped 
to ‘sha unit warshouse and fran the unit warehouse the store 
a€se7g his recutrements. 


By ite, Stone: : 


é 


o 


De you know where the varencuses werving the Chicago unit 
lazated in gerexzal tevr.as? 


Will, me knovledg: of it is there is one warehouse on 


tho Hoceh Gide of Chtescvo ct Pulaski Rosd. Fo the hest cf my 


: 
| 


| 
| 
be 
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Inowloige, there is stili a warchouce on Porshing Road on the 


South SiGs of Chicego. Thera is a neat wershouse, a butter 


eee ete re mete tate ae me ae 


wavalouss, & produce werehousa, and a bakery, end I beileva 
tha: is all that I am aware of. H 
Q Yeu nentioned a wiaiber of warehouses. Were the products 
erarsshiped or shipped Zrem the warehouse. then to all of the 
ct the Chicage unit 
Yes, XI am quite sure that would ba so. 

TR e. MOTNERNEY : We are still speaking about non-dairy 
projusts, I believe, My. Stone. | 

MR. STONE: I believe we ere speaking about all the 
proilucts which tho witness mentionad. 

ER. McINERNEY: Non-dairy. 

BR. STONE: If butter is ren-dairy. 

BR. velNi Z didn't hear butter. 

TE WIGSS: Yes. I mentioned gutter. Yes. We have 
a butter wexehouse and a meat waxchouse. Y preaume thatall of 
tha chores that sell neat would draw fron meat suppples from 
tha saat War GhouLre as far as I know. 

Mr. SWORE: Thank you. 


Re “r,. Etanesr 


| 
| 
| 
4 


Q° As to the RaP brand products which you nantionad, do all 
Ke? stores hariie these preiucts, iff you know? 
> each etete orvcets and Rells she pro@uets: 


saist:s will sell im his store, cr taat he has room <o 


eae) ae ana ee RE OOS SR NN CT ES eR 8 NN 


serge emeset oh 


$ 
| 
5 | 
| 
| 
| 


re ec sane Ae Rae OeS oe EE 


wees 
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homile ta his store. Se has choss two limitations, and so when 


vou gay docs he sell them ail, there are some gaallier stores 


absolute uaddomeity, if that is your question. 


thet can mot and do net handle than all. So there is not an | 
Q Would all A&P stexces aal1 the basic products uncar an A&P : 


A at is vw ; Convarcsely, all of then have 
there availeble to them go soll, I can teli. you that specif- 
ieaily. 7” 


ate 


Oo: Now, diabns if you knew, ean you tell maif the Creat 
Atientiec & Pacific Tea Company aiso purchased a number of lines 
of preducts on a national basis? Did it purchase, for instance, 
covenl from national manufacturers of cercais? 


A Yes, sir. 


O ~ And were these products distributed to the A&P warehouses 
in the same manner? | 
A It woulen't be in the sane manner because there are nany 
of these preduets that are made by various manufacturers and 
there sources vary gveatiy, and it would ba, I doa't chink: it 


would be correct to just make one blanket statement that they 


did anv one thing. Generally, you ship those products to 


ee ee 


divisions that ovder them, in the most advantageous wey, 


that ds searched cut in each cass and that would be the 


ee —« r 
rSoalLa £28. 


Set see te ren on ee reer en eee ee ere 


if 
1 
4 
i 
i 
if 
oS | 
if 
{ 
| 
H 
| 
j 
H 
| 
‘ 
| 
| 
} 
1 
H 


aoe 


= 4 4 = « 
ee eet. en e= epee “+ Prem Sees ayer nee see. reene 8s rte ree ee ee 


mt ee = + we ene mee 
eeue ween eee bm 


2 oar Oe 


A Yes, sir. 
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JUDGR HIKES: The warehouse gets these preducts, 
though, frea ail cver the comtxy, doesn't it? 

Tint HITE B, Sir. 
By lix. Stones 


Qo Returnic for a moment to the products which A&P manufac 


tures itself, covld yeu give us an idea where some of these 
praiucts are manfucctured? | 

a Yos. We mentioned dog fned a while ago. That is . 
moniwtactured in Beeekport, New York. | 

Q Maybe to expedite things a Metle bit, could is teli us l. 
where the canned acode ere manufactured? | 

A We have two plants, one at Nerre Haute, Indiana, and one | 

at Horechead, New york that manufacture wide lines of A&P | 
prefiuets. When I cay wide lines, I include many cf the en 
ies that you esked me to enwuerzte from memory a while agu, 
which cones into cenned bears, preservac, jallies, macaroni 
products, salad dvescings, mayonnaise, at cutera. We have txo | 
plants that both wenufacture those lines. ce 
Q X sce. And in connection with the cantral purchases 


fron national manufacturers or others, would many of these 


' products also be shipped from other States inte the Chicago - 


thi: waxzchousss, and hance distributed? 


Q Ana avo any predusts droo-shipped diracstly frem che 


suyiier an vans Setes to tha cteres of the Chicego unit? 
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MQ. McEhERNEY: Would you spacify the preducts that 
you ere speaking of? 
ty lir. Stone: 
Q Ave any products drop-shipped fran the supplier to stozeq 
of tho Chicaco unit? 
A Well, you wlll have to parcon me just a second while I 
trey to seilect scene thoughte because there are cen thougand 
dtaas involved in there and thera moy be ons that doasa't cciie 
te iny mind for the moment. 

zt is possible that we may get some zivate label bever~ 

ages, soft drinks, delivered directly to our stores. I ¢o not 
knoy specifically that Chicago dear but some parts of the 
cenoany do cad Chicago covld conceivably be one of those. 

MR. MoTNERWEY: Your Ecnoz, I would move to strike 
any speculation on the part of the witness. Any testinony 


abort posseibvie or cenceivable hes little if any prohative vai.ue 


SUDGE HINES: Yes. You tnderetand as a pessibilicy 
the matter can not ke reeeived., If you think d¢ is likely, 
tha: is another story. 

TRE WITNESS: I believe it. would take, six, a certa’ni 

# yeucarch to veally answor that quastion intelligantiy.. 


so tony products that come fren far and wide. Well, | 
1 


that thera is & vorp Lit-*ted ancnat of drop shipmcn:¢; 


ploee dn ths AsP etoros. It ds not rnheard of. 


1 q9 4 Testimony of Herschel Smith 

i i it 35 a mind part of car supply sitvation. 

| ay Bute Steno: 
° At this seriod in the year 1965 did A&P operate its own 
datuyv in any part of che Onited States, or was it contemplating 


rumniag its own dairy in any vart of the United States? 
4 


MR. NoIRZRNES : Hey we have those question separately 


SURGE HINKES: Lot's caeparse then, 
By tie. Stone: | : 
oo fas A&P running its own. daizy in any part of the United 
States in 1965 as far as you know? 
This is fresn milk? 
Fresh miik and daixy products. 


No, they were net. 


Fort 


Q Yas AGP contemplating runnings its own dairy at that ge 
A &% & P hed plans to oparate dts first plant in Nevth Wash- | 


inston, Pennsylvania, 

g When was Llt opanc:l? 

A Xt was ovenead in 1966 and “% an not too sure how far slong 
the plans weve at thea tina you are asking, and I believe I woul 


» 


speculate oa that. ’ 


And @o vou reeall what time in 1966 the plant was spened 


Ox came under 


1 
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Q Do you renember whether it was the early portion of tne 


een ae ee 
=o erteowen = oe 


year or the later portion? 


A No, % believe I would just have to guess. TI had xsather 


PELE LE LO CEL VN ly | OS 


nos. 
ER. MCTINERNEY: Excuse me, ite. Stone. Could I have 


the cecond to lest anawor road back, piease. 


Ree pee meee a ee mee 


(The reporter read from her notes és requested.) 


es . 
ee as eee rare Crean ae. Renememnanne # ote um 


SUDGE EIEKES: Mr. Smith, do you know when the plans 
first originated for that particule: dairy plant that was opene 
in 10567 


THE WERNRSS: No, I can’t pinpoint that, sir. 


Rt oe ent ee ta oe ee 8 ee ae 


JUDGE HINKCE: Even as to the year? 


en meets 


ES eA aa Ah NOE et OO OE eS ee 


whe WITNESS: FZ think I would have to make a guess 
based on the probable time of builéing the slat which I think: 
consuned a great part of & year, and I suppose that there -- 

NR. MelNERWLY: I am going to object to guesses on th 
witness! part. 


JUDGR HUISKBS: Y don't unclerstand that his statement 


oe ee ee we pert ne ee ee ee ee 


n . 
z > " : 
3 te. > rz > 
er re ae te ae A TR a 


° 


thaz the bubliding of the plant was « guess, was it? 


HR. M@INERNEY: xX think he said he doesn't know when 


20 spenud. 


SUDGE EXRHEBS: IY imew chat. Fe is saying that the 


i 


e& your Jenguacve? 


SEY WEESS: 


tuilding of che plant cook the greater part of a year. Wa 
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JUICE ALWNRS: And egain presymably planning always 


8 plc nee before tho first building tekes place. 
That is rich. 
TVOGE BINNS: Very welil,yeu may continuc. 
By Ex. Stone: 
Now, Mr. Smith, in connection with the A&P ealos of A&P 
labe2 products which wa were discussing a moment ago, can you 
@il. me if AeP stocks an extensive Line of AGP label products? 


a.” Yes, es. 


Q Dees AST hava private label preducts in most of tha najor 


groucry lines? 


MR. MeINERNEY: I would object uniess there is some 
def nition of what we are tc ting about. I personally don't 
know? what the major grocery lames ara. Perlaps Mr. Stone does 
and the witness doss, bret <-- 


MR. STONE: Goed. If the witness knows, let him 


MR. MoLVERNEY: Well, if his dofinition 4e different 
f::o71 yours, end mire is different froin hotu of you, I don't 
think Lt de coing to heip anything. 


SUOGE HINKES: Well, it would he helpful to have soue 


aysecment aa to wheat ws are talking abou. 
BR. SvONo: Ts de wy understanding, Hour ener, that 


Ssreseouy" Fas 2 vather specific meaning, but Lf Bir. Metnerney 


f23a3 have ectia problers ith the wearing I will rephrase the 


b J 
ji 49 L970 
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i r question. 
4 : ‘ JUDGE HIKES: Pexkapo the witnass can help us. 
2 PE VUES: Well, you said ¢crocery, so I presume 
4, feua1 that youare elinineting meat. 
3 i MS, TON3: Yes. 
6 GUE WETNESS: And you are sliminating the produce, 
9 ; frenh f¢euita and vegetables, and you ars not talking about 
3 { datity now. You ave not talking about dairy? 
¥ 
9 BR. STOWE: No. 
$0 JOG BINKRS: ‘Tt think you ought’ to explere this wit 
11 i tho witness, He. Stone, and make sura you are auking what the 
$2 witiess is answering, and vice versa. 
13 THE WITNESS: Woll, we have eiiminated sbout half of 
14 | the. buciness of the store by virtue of thase products which an 
5 ' not invelved. 
1S SODGE RINKS: And these products are meat, fresh 
°F t fruits, yecotables and dairy, is thes 4? 
28 vit: WITMESS: Yes, and we have cur own line of baliorz 
a9 Sha: Jo a major line. 
| 


JUDGE BINKES: Eut that ie also eliminated from the 


2): 
Gif bad 
ap | Tie WITWESS: Hell, I don't kacw what he has in mind 


i 
4 
i 
4 
i 
a4 | lina of erceariss, 1s chat what yea axe saying? 
| 
of jsoce rics. 


sin, STONE: Your Honer, perhaps I can ma’. my qnest* 


. gout tore speeivde so the contusion wil) be alieviatea. 
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Ey li. Stone: 


2 nee ae a A 


he ree «oT ye 


eter seme 


see eee a 


Q | i e@omnection with your canned vsoods sales, do A&P sales 
of h&P aabel products constitute a significant proporticn of 
Asf's general sales of carned goods, if you know? 

A Is this fruits and vegetables and juices - 

Q Yes. 

& “~or ia this canned meat or canned dag food when you say 
eemiad goods? | 


Q Let's talic to canned vegetables and fruits to start with. 


L chcimpanragehtblighieraunckenrahietee Ets - 
RR Ss em SPR A ae oe os cae boEO ne 


A We hava a slgnificent line of canned éruits and canned 


a0 ae we A A A ae mae ca 
AP aa 1 OOF AI GORA RETO e Ree ap alae 
2 Aca ee re A RE Soe on = 
~ Sastethdeeeeenel dhemntebeasinteenteatena atateanteoanmeendaent anid eT 


vegetables and canned juices which are an important paxt of 


esx gales of those prciuces. 


Q Now, are your les of various of the macaroni and | 


haz geraval iine of psofwes, or in connection with your sales 


At Se tee Sa we Nl RAED en oR a 


| 
a 
| 
“ft 
| 


Sepesnpdien se 


of isncaroni products end staple products, are a substantial 


Ppow‘sion of your eeies in that area under A&P? 


eer ee) 
Sm os ee one, 


MR. McINERNEY: Encuse ma, I would like to point out} 
tha: x think the questions and answers have now shicted to the 
Ereident tense. Wa ware talking a little while ago about 196 S. 
Tz averybody understanin this, it is ail vight, but I juste 


wonied to somehow or cther gat thig clarified. 


a 


MR. STONE: Nay I ask the witness, was your previous 


QI vem Elvested toe Taaae 


ty 


HR, MGINERNEY: Which pravious answer, sir? 


f 


Canned gretcy 


: Say Sea 1395 
21 ‘festimony of Herschel Smith 1999 


THE WETNESS : I don’t belisve the canned gocds | 
situation has changed auch between °655 and today se we can say i i 
yes, it would include i965. AS 
By Ir. Stone: 

Q In the year 1965 did A&P label products constitute a 


significant proportion of your sales of macaroni and:allied 
pracducts? 
A { doen't believe I am in a position to answer that. 


What about bakery items? 


Yes. 


° 


0 

A The fresh bakery items, excluding conttnn and crackers. 
: 

A 


It would be a significant part of the Lakcry business. 
Q And I believe that you previcusly ‘teatified that during 
the period 1965 and 1966 a darge eecvection of A&P stores added 
private labol dairy procucts. 


MR. MCXNERNSY: I objact to that. I am not sure that! 


Se aw eae a a ON OE, CE NN MGR A NRT ie AT ee EAE NRE En REE air AE NN A Cd” SE RT TDS TITS 2 Se RANT FN ant YER oh Att ae AO RARE me SO 


ene is so but hig don't we let the witness tell us instead of 


SUMMNaLS Zing what he cea? 


poset 


a 


TUIGE EXNKES: Yas, let's ask the witness. 


By lice. Stones 


Q .Did a ssbstantlal portion ef As?s stores in the period 


| 
| 
“ 
2. 
} 
| 
a 
| 
| 
51 
: 
[" 
a | 
} 


Lp cenre tanta, «ee CO Me ie ONT 


1965 and 1956 add private lubsl dairy preducts? 


MoIWBRNEY: Is this a nationwide question, 


eres ee eeene ates 
ss ene a M8 ae 


stores in the naticn end ovt — 
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Mifoo 


i fl the nation. 
' : = * 
ak % 

“ THE WITHESS: Sv eorat units of tha company put of the 


supplier's label to private jabel diacing that pers yes. 


; DOI Piao. wo nes earn 


Q And in these stores did tho prgyate label constitute a 


tay 


: 
. 4 
82 unite that we operate, several of then changed fccka the. i 


significant prorertion ef AsP's ales of dairy products? . 
MR. McINERNEY: The stores in the units where there 


was a change, I take it we are referring toP 


is MR. STONE s Yes... 


f 


THD WEENESS : Well, the repulte varied greatly from 


! 


one area to another but bapiogity ¢he answer is. yes. 


# 


‘By fir. Stone: : ee % 
Q Amd at this tine in 1965 and 1966 aid Ave. ponate Sie. coh 


4 


private label products as a genexal matter? ‘fo your memlataee 


z ree 4 ; % 
AAA RE ARE Ch SRTOIE PIS IBGE NPG Or ye sell 


TR HE Oe AN RN ENE te ETAL ei ES fi OREO AAG ARE TITIES RA a FI BORO « Ne alt tos 


SO naan at oe sees aie bel 


ee tyrant 
. 


A Well, while the promotion of gens at AGP ie cat part 
of wy department, ny Lupreenion of what was going: en was tone 


it wes ebout the seme as it had bean. don't chinks ‘thers was 


OES A eet E om FRE ONE gE 


shy -inereased ‘momentum, ox any — it seaned ‘Mike ae ee 


% 


was — the seme. | | 2 ) a | 
are. you saying that there vasa eoatdnuing phodfan? ‘ oo 


e 


" 
; 
| 
: 
; 
| 
ae 
1 
iD | 
- 
uj 


the private label al he natdieneligands are alfreys. ‘both sf 
: ioe Be for sale in our stores, andl that. “— true  bezore this” 


Paae se apeehet atari wi or aenapeir enna ara nie Giratina 
A a ors 


Seaton ae 


So ee 
pees Spee i Ces ie ip 
Reis 3 ree] 
ie 
tow €2 bed > 
Seer leeeee enters tesserae rare 


eater ee 


ee eet Se 


ze 
- ~ 
ee et 
“awecrwece wee eres F 


vec Pee AL A AEN NL BA TE NE ota Oe PH 


i 
>| 
| 
4 
2 | 
| 
| 
| 
| 
! 
| 


cane Cama nee Pe lek A ate 


eed 


. 
em +3 . 
a a ee ee nn OS eon OS 


Sn eae ee nae a UN I NO Bers * A 
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Ae that time did AcP engage in any promotional activities 
requrding the own Lebek predacts? 
MR, HeMNERNEY: i'm sorcery, Me. Stone. The time again, 


80 that? 


2. STOIE: Yea. I think I would prafer, if ny 


questions are not particularly clear, you eithex objec: to 


then ofthat you seve the clarification fox crosc-eximinaticn. 


WR. NOLMERNET:. Well, I have been trying net 


4 . 
ii" 


Teer y, 


obiact. 


ER. fINGs IT wovld prefer that course. 
Wi, MeLTHRRNEY: Your Zonor, if wa can't gst it 
t object te questions that have no partieular tine | 
revervea to and no particular preducta referred to. I 
@on'%: think that they ara enocifie enough to eifelt anvthing 
ia of any ovoat value th this proceeding. 


JIOSE HINRES. Yes. I think we will hava to, require ; 
\ ; 


gaecifaedity in the questions or elce the antwers are not Going 
% will xvephraga the question, Your Honor. 


tn the vear 1965 undlosé and in connectio with As? sales 
‘took products, remely, AvP labal precuets or Ann 


leval profess or peodtuete co the bina, did A&e engegs 


A 1398 
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in any yee activities to premote its own label? 


Ae Rt ae 


3B Ac neweiy ag X ena answer that, I believe about all the 


= 
~ 


ae . 
wet re ee oe ermone re the - 


— > 


Light ZT coald throw on that was that, yes, they do promote 
y 


thaz. You will find it in the newspaper advert! sexents and, 
on che windey etgus and this is something that cas keen going 
on “hroughowt my iifetine, and I don *< believe thet there wag 
anv ghange during this peried you are inquiring ebout, so if it! 
| | 
ia cant theve was esmething now added or some change wade at 
thi.; point here, be Gontt Lnow of any but, ves, they do pronote 
thar ‘in erated, nat is right. | | 
ER, SUONB: Youre Honor, pezhaps we could take f ates 
LESISE LO that ve can review our notes. 
CURGR HINAEE s Vory wall, we will take a recess fer 


ebout five minutes. 


f 
f 
4 
} 
i 
i 
i 


| 


{Brief recess} 


SULGE HIMES: Mr. Stone. 


ented eld 
Sth eR wae WPS eh eT 


Geith, coue time ago this norning Wa wara 
privets labol negotiaticns at izsue here, and 
¥ avked you this question: Were eny of the 

bids weich Rovdem submitted to A&EP's Chicago Division or 


Saioage unit other then the final bid over sransmittced to yeu? | 


No. duc one. 


1399 
2003 


Six, how Long Rave you bean wita the Great Atlantic & 
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Thea just two furicher guvesticas: 


i 
‘ 
; 
i 
Peolfie Ten Coamany? 


rs) gsmuce LO2¢., 


G And ave you presently raceiving any sort of 


the Toa Company? 


A Yea, I am. 


JUDGS HINSES: Cross examination, Mr. MeInerncy? 


: CROSS LXAMTHATION 
~~ en i OLR RENO ENTREE 


By Mr. MeTnemey: 


e 


; 
| 

: 

MQ. STONE: Ko further questions, Your Henex. | 
{ 


Q Mr. omich, you mentioned that in about 1964 A&P commenced 


Seren Pa a ee et LAE APE Tae PLE CATT I. + RO Mae ET 


| 
G | 
| 
| 
| 
| 


a general inquiry inte the pessihic advantages of private 


lebal milk in verious pasts of the country. 


Yea, sir. 


Was there any particuiar cceasion for that Zneuiry? 


Yes, there vas. 


Lae eee eee oe eS ne. Cee nears. pee 


Cay: you t211 us what that was? 
Ssarved chet eur cenpecitors in a lasye way 


orivace label milk. 


ote ater pie Sree Meaeteee eee 


Con you-name cae of those conpetitors? 


You. Sugewoy sotd private Aabei milk’ that they 


Se 


®, 


Kreger sold lets of private label milx, 


age tee pty Beg 2 ra ct b ‘ Mi ‘ Stes of be 
CP? MOTTE, Bak BM Ra tt ee ei i Xo) Ae OS, asc, eiona!. 
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Q Jewe 


A Towel. 


‘ 
eRe es Re em ee eet 


re a carer ces aca ae ene eC IN et ELE nt NA Sa ye 


Any others that you can reiisuber offhas.d? 


© 


Well, there were many others. Bohueck 4a Naw York, for 


H 


Pe Cena ap a TORE A Go AOS LORE CLI 


exezizle, kad private label milk. ‘Thay are é gmall chain but 


en 


tha: did have private lnbel. 


So I caused a survey to be made throughcut the United 


j 


' 


a 


‘states ef RaP's milk buying practices and sent cut an inquiry 
I 


to ind out what we were paying, what our competitors were 


OAR EE EN EO GG CE OO CELE LE TER A EL 


eT ae ase ae 


doing, and got it back, and as I looked at this it was evidert 


ra 


to 1a that AsP vasa probably paying too much for its milk, and 
in ilew York where I was located it was quite obvious to me 


the: wa were paying Borden too much for mitk in New York. 


Q Why do you say that? 


Se AOA OR OT | AN AE OO «OT 


A Well, before we wont into private lave! milk in New York 


ee ee 


SOOT ae cen ae a A A LE AT = NE AT 


ta Novembox o£ 1964 they cane in to me in May of 1964 with 


nace tern se 


a poiec veducticn that was about a miliion-dollar prica reduc- .- 


$ 
| tion, ena said that they wanted to lower thais prices in Nev 
Your so that Ase wenld be mora coxmpetitive. Not, this prics 
f rechigtion vas not solicited »14 this followed a sindlor action 
: | short & year previoxs te that in the spring of '63 in which ' 
1 4 ; 
2 i thar then aiso radusec thelr mb hie priecs substantialiy. Wor 3 
exarole, Z recall in 1263 they roduced the galion prise by 16 | 
2: ; tetris & goiles in the City of ket ferk- . 
Raé Treeall, too, at that time that wa were peying Bore.an 
: 


. 


oT 
es 


x 
ee 


reese en AO. ee eee = AIS 


ee ee ERR en RE Se es Se 


oe eee om ae ee 
Ore cae ae ee ee EO Te 


. ope 
ae eens ope eee 


et Nee meee ee oe 
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1401 | 
23 cants a quaxt for milk in Nev York, and some cha@ifs, King 
Culien for one, were selling milk out of store for ‘21 cents. . 
and about that sase time in the spring of '64 a @airy came inte! 
to visit vith me, the comers of the dairy, called Glemm & 
Mohawk. They are located in Fultonviile, New York, and they 
i@entified themselves ac the supplier of private label milk 

La thay York City to Bohack and asked if we would be interested 
$m considering then as a supplier of private label milk for 


AGP. Theis offer to me at that time was to supply milx at | 


the flush tine of the year when the raw milk aupply was flush 

and the prices were lowsst that the milk price in New York 

might go down as low as 16-1/2 cents instead of 17-1/2 .cents. 
Some people in our company had seen a study of tha Risden 


Dairy plant in Detroit << = think they were inquiring as to 


17-1/2 cents a quart and they menticne’d at that time that ay 
i 
j 
| 
t 
| 
{ 


whether the plant chouid be pought. I think they were trying 


to sell it. They leokud at thelr books and <chey. waxe making 


ae ee 


something Like 30 or 50 pexcent tn thei miik business. They | 


ware wc: suppliers, and we were theizs principal customer. 


Sr tp answer vor question, yes, Iwas fully convinced 


that AcP?o milk buying practices ware not «iat they should be 


an ot een 


and tat we mhould lesk into them ovemptiv. 


0 And areng other places tist you looked into private lebel } 


I beliswe vou have testified was in New York. Ys that correct? 


BR fine is coreeck. 
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2006 


& And in Kew York with whom did you spec ih the Borden 


— oe neg ee ae ate 


Company with respect to private labol? Tf think you have gai¢ 


this before but I juct want to tie ic in. 


ener re ees a nee eee ee 


.- 


A Well, I speke to Me. archer about thezbut also I think 1 


pee sareraers 


contacted Me. Bronman oftener. de was the President o¢ the 
Dais‘y Seal opexation in New York, and I helieve ke cene in 
oftenexr and wan the xssponsibile party lar gely i m the City. 
ARflher was his superior, ane so Archer oftentine sat in with 


Brennen and talked mbcut New York City. 


SRO ER I Se EER SR GEES 2 OEE TERN ne mR 


Q Ané witimately I think you hae told us somo time in 


" 4 . e 
nee ee ee re ne Re en Ne 8 Dene wee me 


I OE TE OE SO TN he MAR A 


November of 1964 Borden became the supplier of private sabel 
in the New York area, i: shat cozrect? 
District of Hew York=- He wropolitan New 

Q New, do you ncail in approximate terms at least ‘the prices: 
at vaich Eoxden supplicd private label milk to A&P in Now York? 

@ formula of saree kind or how did *22* work? 

yes, thore wos a rule of thud that was given to 

» dairies at that time as I was getting into the dairy } 


tit. 


suey hed come 


De ae ae Oe A A RR ee eT Ee Ne RA TO 


whouher or ndt the milk price was substantially what it should 


be of whet i¢ could be and it wan what ths, called a 2=-2=2 


! 
ot 
| 

E | 
ney fl 
! 

i 
call 
oo 
oy 
a 
{' 
ala 
coe 


sim open a syle dt oe oe - ce Vy 
soudhly spaaking vou can tare tae 
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raw wiik price that the fazmer gets and add 2 cents for the 
carton, 2 canes for the provessing cvorhead and profit, and 


2 aceite fur delivering it to tha store and you have go* an 


—— 


ayoconivate cost fiyure based on a normal daixy's cperation. 


Q Now, wast I head asked you previously, Hr. Smith, was what 


¢ 
ns <omenempaccinn suite 


@18 Boxréon actually cherge you? bid they actually charge you 
‘the kusie of tha 2-2-2 formula? 


Yea, that is what it turned cut to be, yas. 


Penta eee bE Son” aR CAME Ie te ee PO oe Plt? 


Per quart of milk, that is right 


& how did it work out on the half gallon and gallon? 


et A Ie * SB LN IN te A ON To 8 


Well, the half gailon carton was lese than two quart 


“uetons ané so it wae a lesser ficure. The overhead TI balieve 


te 


That ia por quart of milk? oH 
{ 
' 


25 double, the half qaiiion was double the quart, and the 


ee ES a 


Tg, ta ATS A NNN TNR Te 


Selivary orebably was double the quert. 
mn Other words, wes the spread between the raw milk price ! 


*lee thet Borgen was charging WEP 12 cents on the 


¥33 
> Sate 


Sozsthing Less than 12 cents. 


On the hal¥ gailenz. 
On the half gallen. XY wasn't exactly double. It was a 


erential dowvard from 2 quarts. You saved a littie money 


$a che nalf qaliion. 


allon or semething less than 12? ' | 
f 
1 
i 


ctLil a further ciff:rential. 


Testimony of Herschel Smith 


2008 


fn which Girestion? 


Se tee oe 


= ep em A 
~<a 


2 = oe 


+ eee 


Deunward Gireetion because you havo nov only one single 


- 


enews 


and theze ie a saving in delivery somehow in the 


on Size tao. 
Q.- Wow, follewiag the New York private label arrangement, I 


believe you told us that Mz. Archar spcke to you about the 


Ca ew ee ae Ome 


: ws 3 
a een 
mecetorge oeiSs 


y, 


yoru bility ef negotiating e private Lebel arrangenert for 
Chicags between yourself and Mr. Scher in Rew York, is that 
coract? 
A Yes, that is rigt 

In, discussing chet gucject with you did Mr. Archax mention' 


q ebout the Wocdsetock plant in Chicaco? 


Se rae a are Ae EE SE en RE Re re alert” om 


What did ke say? 


* . 
ee ee EE EE eR LE 2 ET NT LTE ATE LET ST 


Well, when this New York privats label Geal started in 


ag in Nevorber of 1964 and it was at that time 


3 2 a! 
ee 
So es ee re 


rr rane arent 8 han enn aL Fee 


teosk plant cpened in Woosteck, Iliinois. This 
orn phaat that. the Borden Conpany had butit out 


eneve and Acchor taiked to me, every time he taiked to ma he 


| 
| 
: 


tailed about this pliant ané how great it was. Be weeid it was 
the most nedern, lasgest plenc in tha world. It ha& Labs. 


saving Yavices in thera, push button scuipment where you puss 


* P) 3? . 
cee ae Ont NES COE PEO GC ES LS 


+ \ * > 
button and the plant cperates all by dtself. He said this 


6 


tastien, below anyth-ag 


i ha exeeasted that this wil sive us lew price 


~~ 
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; mil}: out there in Chicago which we can paes on to AGP and pags 


on Go our other Borden customers, and he wanted me to come ort 


A Oe a ee oe rin mer 


and see it because he just didn't think that 1 quite campre- 


-s“anied hew great this plant was. 


- .™ 
Chena cnadenmenenena ite ae ae 
Secehte. tae eS tam tee ee eee Te 


Q . bDId you go out to see it? 
A Ne, XI didn't go out to see it. He wanted me to fiy to 
Chicage ani dcive on up there and I didn't have the time to 
meke: the trip. 

MR. MoINERNEY: New may ws have what has heen 
maxi:ed Commiesion Exnibit 263? 


By lit. McInerney: 


OE ea eee Ad Re RA ee: Se RR ee 


Q I telisve you have identified this already, Mr. Smith, as 
the aukaiscion that was given to you by Mr. Bartels about the - 
dai: that 2% hears, October 1, 1965, 1f If racall correctly. 

A Yes, that is right. a ct 

Q New, ln testifying with vespect to that I believe you’ 
stacteé to describe thet dovuzsnt and never mares finished 
your: deseviption of it aka Z will come to that a littls later 


on, but 12 I recall nme » thexvcafter one of the first 


EN LS A NS OE RE SESS ae Smee 


Gac:tiorzse Mz. Stone acked you this afternoon was whether, after 


sane 


rocwivicg that and after taking various ateps, you ultinately 


approved tha acceptances of the SBoréen proposal. 


| 

| 
: 
; 
| 
| 
a 
| 
| 
2i | 
an | 


¢ Peer, set coo tha vavctons sters that vou took hetween ‘ar 
? pt fe 4 


tls. 03 eacolet cf thr: end your acceptance of the Borten 


* 


re, ; 
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proposal? 

{ 

| 


a0 kh thie firot thing that Ik needed to clear up wag the lettsr 
| of evailability that cane with thie eehaic. 

} Q If you will excuse ue just one inanent, there is another 
docrvment that haa been marked here as Respondent A&P Exhibit 2. 
Nov, 4s that the decument that you refer to as the letter of 

availability end dees that Geciment also appear as pert of 
Covriession Exhibit 2637 


Yes. 


YWould you please read back where the witness was when I 
asked hii that question? 
(Sha reporter rezd from her notes as requested.) 
Ry Yr. MeIneracys 


Q I spalogine for the interruption.  Wovld you continue? 


Q I'm sorry, 2 interxsupted your answer. | 
| 
| 
{ 
} 


A Yes, Well, this ietter states «rom Borden to Elmer Schmidt, 
you have our price quotations dated September 21, 1965 for milx, 
aceem, and other dairy products in several areas in indiana 
1 aad Lilinois. Wa wish to assure you that our prices are proper 
mider ayplicable lew and we ere prepared to defend thase prices; 
Now, there was no letter of availability came with this 
| 


and we customarily gat from each milk cuppliez a iatter of; 


~ 


sbilicy to assure us that the offer being made to us is 


bs 
as » 
ere nee ern mes men 
aes Sr 


gap ere 


én Sack availebia to the ovhsr custaaers on & proportionate 


cowl tarms. I calisd Jarry fxeaney and talked to hit about 


i 


62 s 
eo ee ee ee eee 


o 
Bo 


Co onial 
Bas Aen af teh A AR 


a TN sph 


ere: 
a 


Te One? Mae OE ERD OE AO AS SED fatal OSLER DLR NATE oy APR LI EEA L LEAT Se Lea R IOI OE BS Ace CAR 4 


| 
: 
| 
! 
! 
4 
| 
| 


Se ne eae ce a ae we TG ORO 
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wane Bae oh 


1407 
2011 


Q Was your discussion on tho telephone or in person? 
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thin -- 


A Well, I called hiw and told him about this and he, as he 
oftea G44 since he was only five minutes walk away from my desk 
he walked over to my Gask and wa & scussed it there. 

Q WLilL you tell us what was said by cach of you. on that 
Secrninet 


A And I tol him that this was not a satisfactory letter of 


availability as far as I was concerned because availability is 
not mentioned in the Lecter. Ané he said, "Well, yes. " Phie is} 
a letter of availability « This ie your assurance that: this off ' 
is »eiag mede available to other customers on a ee epbenkibenh. 
equi basis and, further than that, that this letter protects. 


AcP in all events. Geserally, a letter of availability means 


just that, but this is an all-encompassing jetter.' And he | 
inferreé. that wa were lucky to get such an all-inclusive | 
ase meant. 


Q ‘tm sorry. IZ am not sure wnat your all-inclugive term- | 
jnolegy mean, Can you tell us? : | 
A Well, 2 letter of availability would s‘~ply assure us that! 
the coxpany..the dniry, the seller, is going to make this 
xeallapie to ais other customers and so tha. i. would be -- 

hat would be our acsurance, but this would seemingly hold us. 
hosslecst in ell events, whatever they may be, 80 you have ~~ 

Z em't tail. you what that might ever inalude, but it will be 


é 
5 
yee 


- 


Gi 


At Rh ce ne REN fate Natt Het PN 


os 


eB ee Ae ee AOS 


eet tem bene es EE me Ne EO 
oth oae ae etamee 


peer eed 


eae ek Bs 


Saeearee oan haa aa ae” a ct A rte 


ee ee edhe ol ona eased touiapre-ahbooppnqeircbnengipncapbenart trap tea meen 


See nnn ON Ce aE. ARS RNR ARN ER, “OT NA tr MEO, * 9 


ea aoe ie foment 


nl Fant ed nageented 


oe oe 


PP thecnytdnertys 


Panes oes autedeath sanegeaeieneiaindl 
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apis ce aan np entice 
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2012 arise 

A Lottoe of evallobility and anything clee that may retse. 50 
he ‘outed this to me as being an especially fortunate document 
ae Tar ag I was concerned. 

MR. WAETF: I would like to make a motion to strike 
the anmioxs insofar as the witnecs' intersravdnl the Language 
and not giving us the conversation that actuaily teak place 
hetueen nimself end Mr. Archar. 

JDUDE EZNZES: Well, let's be sure we understand 
exenthy what Mz. Archer told you as distinguished from what 


you may have understood him to mean. Would you tell us once 


Suith, exactly what he told yeu when youssid that 
thea was no letter of availability? ; 

ncn WEENESS: Well, I have to paraphrase it, Your 
Honor, bocause I don't have tie verbatim conversaticn. 


SUDGE NINE 


ta 
te] 


As nearly as you Gn. 


WITMESS: But the gist of the message was that 


$ . 


Res 
letter Of availability and tnais assures A&P of the 
ovalanility to Berden'e other custoners, ‘and he used such 


WoLs, 


as they wore to isad me to believe that this is more 
than -- 


BR. WHEFE: I objact, Your Honor. Tell us what -- 


SUDGE IIMXEE: Goll ug whet words he ucad or the 


approximate words, Lf you caa't remembex the identical words. 
weeld seem that "AL1- 


se 
ke 


wens that he used here. 


cn pace \eemneman'n- rat av ete ati Et pet ORR EMEC! LOLI ALLE "SALERNO ELROD LIED LL OLAS eg CE! LLG? 3, REN AE MOI MA) AIO Os Ee Ae + Ye tt 
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JUUCE HINKES: Did he represent to you that this wes 
the: yuna as a letter of availability and even more than @ 
let:er cf availability? 
. TaD WITNESS : That is right, sir. 
JONGE HINTES: Now, what language of his did he use 
6 impxession to you es best you caa remunber? 
"ell-encompaszing". 
JODGE HINKXES: Very well. 
: _ WXENESB: My objectior to Mr. Archer at that time 
was " hy don't you just give us a letter of availability like 


you alvaye do,” and so he was appazettiy defending -~ 


TEA WITNESS: X would say that he ased words like 
% 


SUDGE HINKES: Well now, what did he answar-ywhen you 


CHE WITNESS: ‘That this ie a letter of availability 
end it is my assurance that it is available to the other 


custoners. 
JUDGE AINKZS: Very well. 
By %. Acinexrney: 
Q And did he also tel) you in vords substantially tuat this 
waa a topeesontation éhat ASP would be held harmless in ail 


i events? . 


i A Thats ig tha gist of what he wae talking ehout. 


PR. MATHTAS: I object to that. 


WR. WATIN: Y obfect to that. Again it is the gist. 


Stee Nomis te ae 8m. 


Se et ae ee eae - 
Agere tS owe ~ 


Steet. ee colon 


0 i of Herschel Smith ee 


Now he is trying to put words in the witness’ mouth, and the 
witress aaa romething te adi to the conversation and I thought 
he had emiciuded it. 

Wk. KeINBRNEY: The witness himscif had used the | 
worts "hold harmless" previously. I did ‘it invent those 
wortes. I think the cevord will so show. 

JUDGE HENEKES: Well, you have to be very careful, 
wx. MeInerney. You must renember this witness is a former 
employes of your cilent. 

"MR. McINZRNEY: Yes, Your Honor. 

JUPGE HINKES: And under those circumstances your 
Exeedam of cross-exemination has to be somewhat limited so 
that perhays whet Mr. White might ask him is not exactly the 
gauz thing that you would be pexmitted to ask him. 

MR. MCINERIMY: Your Honer, I want the witness to 


understand, ané I hops Your Honor will inst cuce him, that it 


rot inewmbent uven hia to reconstruct verbatim what happened: 


» 


? ts eon give us the substanco of thé conversaticn thet that 
zuffieclent. 
Wn. WEE@E: And that is what his Eonor asked him and 


that is what hs gave. 


JOUSE AUIMNWS: Yes, that is what he had given. Of 


esuxssa 22 wa try to alinhoraze wson the answer we run into some 


eee One 
wet, ate come e - 


b wary groak €angers by cuanstion, if vethihg else. 


‘SOMB: Tour Uoner, in this iight I think at is 


. 
‘ 
. 


' 
! 
' 
i 
i 
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becisning clear that Mr. McInerney is beginning to put in a 


ees 6 
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definse and that he is using the witness, which is chviously a 


Foe A a, AA Pe 


t 
‘ 
| 
} 
| 
friendly witness. Thus I would suggest that it would be . | 
eprrepriste to limit Me. McInerney to the type of guest ious | 


which might be asked on direct exaninetion. 


cA 
OR Ce RA RI OT EON ON A oP Se TE 
— 


MR. MeINERSEY: Your Honor, I am not. If the sug~ 
gestion is that this was lezsding the witness tn seme way, I 
picl:ed up some language that he used and asked him 4£ that was 
part: o£ the substance of the conversation. That is all. 

JUDGE HINES : Well, let ma see ig we can get this 
baci: on the track again. 

Mr. Smith, once again, teli us what Mr. Archer tolé 


Sade eae ener SETTER EN, TORE RR Ee cree a ROR etsy, ea NR ts 


: 
} 


you in the words that he used, or in the substance of the 
thought that he conveyed. What did he tell you about this 
leti:er? 

“TT UIENESS: Well, I believe my problem at that time: 


i 
wes a lack of a letter of availabiiity. Wai i. was determined! 


peat 
ee ee ens oe ee a on art ene Smee 


nae ae 


thet: this wes a istter of avaiiabiiicy I was satisfied -- 
JOSE WIKKES: Well now, wait. Y don't think you sre 


folLlewlag my question. You ware con:srned about what you thougi:t 


See Se tek come 


was a kissing letter cf availebility? 


ii WESisss: Yes, six. 


Pete temmnee ee 


- e 
e . 
f 4 te 
a on eeeeaeaateashtiet 


ot ie 


You asked Mr. Archer about a letter of! 


i248 wte supply it? 


Yer, sit. 


nas ineme< 


» 
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2 0 1 6 SUDCGE HINKES: Now then, he answered what? | 
: t 


tk pe Fee Oe 


psbmerwseriatiy Peer tie ir) 


PER WITNESS: That this is a letter of availability, 
this: is my assurance. 

JUDGE HINES: Now, did he add anything to that 
observation? Did he say anything more about that letter than 
that it was a letter of aveilability? 

GRE WITNESS: Yes. He indicated to me that this is 
mom: than a letter of availability. 

JSDGE AINKES: And what did ke su, it was in being 
more than a letter of availability? If anything. 

WAR WITNESS: Because Bordan would hold us harmles:. 

JUDCH HENRES: Mr. Archer represented to you that 


\ 


norcen would hold AsP hameless, is that what you are saying? 


rear OE AN CAE RIS a AE OL I EE LIRA, + AE AND ARP GBS 


THE WITNESS: In connsction with these prices, yOB, {| | 


aoe C % 
5 


dd 


af 
3h 
oe 
4 
g | 
| 
H 
$ 


JULGE HIMES: In connection with these prices. And 


Pea eae Sater 


* 
23 
meme a ee 


tha: thet was the effect of that lettex? 
THE WIYNESS: That is right. 


JUDGE HINRES: Very well, you may continve, 


fix. licTnerney. 


nt san a aceath- bead eageddh- emanate 
NR EL A OTE REO TE BREN A Sit i ine 
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Did Mr. Archer tell you how this letter came to be prepare 
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By kr. Mcinerneyr 


He said it was prepared by the Borden lawyers and he made 
some stazement about the fact that naturally Borden was an ; 
moncrable company like A & P is an honorable ccmpany and they 
wouldn't do anything illegal in an operation as important as 


this one. 


iQ Can you presently recall anything else with respect to tha 
{ 


conversation. 


conversation? 


A No, I don’t believe there was anything futher on that 


Q Now, again going back to Mr. Stene’s quastion about after 


king various steps you finally accepted this quotation, what 


ta 

was the next step? 

A I sent it to the Layal Department for their approval. 
Q 


And after that? 


i a Flrean L called the Cnicage people out there, Bartels, to 


’ tell hin that this was approved and he could accept it, hs 


: could put it into motion. 


JUDGZ HEINKES: Did you call. .or did you write? 


TUB.WITNESS: I callec. and confirmed it, sir. 


> By Nt. ct narney : 


Q tow aid vou compare at that timc the EFowaan oricas and the 


«, | Berésn unit priess on the variors products? In other words, 


. | you had tio bids, two tnotes, before you and did vou leok to 


| 
| 
| 
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i} see shat the prices were pey quart, half galion and galion 
% fi on each of those quotations and compere the two of them? 
3 | I observed that the Bowman and Rorden quotations were very 
clos: to each other, that the gallons and half galions were 
& quit: cicge. The quart, as a matter of fact, that Borman 
f was lower than Borden, and oa the half gallons and gailone the 


diffarence was almost infinitesimal, it was so small. 


4 i° And even though the tittercom ray have been inf finitesinal, : 


= 
| 
| 
i 
: 
| 
a 
: 


N you at that time decided to accept the 3orden quotation, is that! 


That. is right. The deament itself looks to ke a much 
— éttractive, considexabiy more attractive offer. 
@ Which document, sir? 
| A The decument that Mx. Bartels sent with this letter shows 
that the Borden offer is substantially better than tho one frou | 
j Bows ‘the 
to fn cther words, the documeat prepared or gent to you by 
1 Rigs Bartels indicates that the Borden offer is more attractive 
£f: ; than the Bowman offer? 
Yes, sir. 
And yet, if £ understood you cozxectiy, comparing the kuait 


fyxitra, the difference wae infinitesimal at bes:? 


ft wae a matter of Line Kestae ° Lafinitess: 
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hatter? 
Yas actually lover, yes. 


10 Now, did you at that point in time examine each of these 

ll quotations in detail to make your own analysis as to whether the 

7 | owas quotation or the Borden quotation was better from the 
‘point of view of A & P? : | 

Wo, X Gid not. 

Have wae tone so since at my request? 

Yes. 

And can you tell us what the result of that analysis is? 

MR. SPONE: Your Honor, I would object. I believe 
the doowrents speak for themselves. 


MR. MeXHERYEY: Your Honor, I don’t see how there cza 


| 
ae 

| 

| 


be azy debate about this. I think the witness’ answer will 


show that the docusents de not guite speak for thenseives. | 


are Sane oat ee 


JUDGE HINKSS: < will overrule the objection, but let 
we wiferctand, Mr. Smith. You oricinally said that the Borden 
bid was much hatter than the Bowmen, 


THE WITNESS: Yes, sir. 


Soe ee aes Snes en ene 


oD? Yor ov Mr. Bexrtals? 


ee 17 ~; : Py n 
ee hares a-dliviocemaneomend 
Psaai - wes ve eee 


JUPGS HIMES: Whose lenguzge was that? Who thought : 
| 
Wali, he saié it to ua, and tha figthes | 


iat tue bobo of the line hore lock liko, yes, that is right, 
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ca €xen the docwrest he sent me that, yos, that is right. 


oR, MOtNER: Would you identify the document you 


4 


came se) teins oe 


ns eee Ca A TS A AES ELL OO AL A AIS Ye 


Tw WEENRES: Yes. It is this 263. 

MR. MeIuRRNEY: Is it 263-7 

"re WEENBES: 263-B is the summary of the one versus 
the other one, yeo, sire 

SUDGe BIMEZS: And then you have subsequently made a 
clos 2x euamination of the figures and & comparison, is that 


eorrect? 


ne een 88 EE 8 EI OS OO 90 8 AO EIN 


pe RN a ON 
a ea 


= = 
we eee een. 


TEE WLS Yes, I have. 
the request of Mr. McInerney? 
¢ + haveo 


You may continue, Mr. Kelnerney o 


een a ee ee Fe 


By kr. Helne-ney: 


2 


— me 8 


Q Mr. Smith, 263-3 is what you were xeferring to betoze, 


wher you said that despite the fact that the unit prices appear 


oe 
oe ee ee oe 


to ka very closs tare was souething chere that made the Borden j 


‘sla gee better than the Bowman bid, is that correst? 


on oe to nom 


MR, MolkERiZy: Ian sorry. There wee a pending 


ee 
OTS meet re tee 


o~ otmere me come 


Ju. «pee ¢ oa 
oct. question? 


(222 emasstion vas xewd by tie regortero) 


eae tics, and thoa there was ar chjecticn. Would you read back | 
t 
H 
‘ 


spealiing of 
GUESE BEMKES: That is 263? 


<p Ament mr Ne ANE RRB 


ete 
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. 2H WITNESS: In closer exuminaticn of these docu-, 


a oe serie eee Het 
el a A A Bl, ate i 


wenis wea found, I found, that the Botnaan bid was baged on a 
higher rmiw milk price than the Borden bid, and I also found 
that tha Borden bid was based on a 3.4 butterfat product, 
whereas Goyran's bid was on the basis of the 3.5 butterfat 
peecuct. 

By Fr. Molnorneys 

Q Can you tell us what the significance of those differences 
is? 

A Well, my method hare was to change them both to the same 
raw ailk price and change them both to the same 3.5 butterfat 


price, and in doing that in all three cases -- the quarts, the 

\ 
i 
jae than the Borden bid when they were both put on a comparable | 


Se A NE TN Ha hh ae EAE RN et ee EN Ms a ae NE OE ST AS Th A ol 


half galiocns and the yallons -~ the Bowman bid was a lower 


rt 
| 
é 
a 
} 
f 


\ basis from the standpoint of the cost of the raw milk and the: 
; butterfat avntent of che finished preduct. 
i Q Ie it castemazy in the dairy industry that a customer’ like « 
A & P can obtain either 3.4, 3.5, 3.5 ox whatevex butterfat 
eoatent is legai that the customer wishes? 
i Q Ani so with these adjustments, which offer was the better 
offcxr fran the point of view of A & P? 

. MR. STOWE: Again, Your iia Z think the documents 


i +} peak Zor chenselvas. 


SUM HINKES: Wo. I will allow the witness to 
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SE NE Re NE 


{ER WIINRSSs Whe Bewran bid has lewer prices and I 


Sood 


¥ 


would say that it is the bid that should have been acceptec. 


eee 


Ps 


® 

‘ 
24 
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| 

i gujsct of wheather private label was being offered and only 
i 


& 


vy Mre MeInerneys: 


CJ 


2 


Was the Bowman bid comparable to the Bcrden bid cn the 


* > ms 
es neat eee ERS Oe 


Ne neal 


private Label being offered? 
A No, I think both bids ware predicated oa supplying private 


Jabal and the brand lakel., They would both ba offered and 


ae ee eh ee UR ETS A 


etocked to some csttent in the stores and the Sowman label was 
quoted to Mr. Bartels «t the same prices as the A & P label, 


| whereas the Bordon izbel was qucted es a substantially higher 
H figures 

{ 
1Q Well, my question, air, was: examining the two quotations 


ne i. matin ghee 


| that you reueived «<< 


ik. STON Excuse me, Your Honor, I would move to | 
' 
| 
} 
‘ 


A meet meena: 
Se So Ne 


stri‘ce the lasek onswer on the basis that the witness indicated 
it was cheer spaculation. He seid, “I think<-" and then went oni 


MR. MeXHEMUGY: Your Hoaor, I really think this is 


ee  ieekethh 
a Oe AP a il So ert 


2 
oS nh eA NT AE Sees Tee Nae mat me Mae 


} 
i 
| 
inp:ropes disnatemeonte of the examination. We are trying to get 
{ 


the ‘vitnegs’ hast recollection, and I will clarigy this if there’ 


i 

' 

is anything unclear about it. 
SUNGS HINKES: You may go on, I will deay the motion 

} 


‘ « , 
ne eee et ee ene ae mane eee ae mene e 


to ciitike. Wa will Mes che anmwser stan2 and argument may he 


co i made on tha peebative worth of such an snswer. 


Pe rm ee ee en 
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BR. McXURAIEY: Your Hoxor, I don’t know quite where 
(we aree I an juet going to ack Mr. Smith to continue in his 
i own words. 
THE WITNESS: Well, at this late date it is evident 
ito we that i€ this decwammt hed been prepared and analyzed). 


xe properly at the cima, tha Bowman bid would have been the more 


By Mr. McInerney: 
Q But you were sosaking before the interruption about the 
two quotations before you being for private label milk, as I 
recall. 
Yes. 
My question was: Were they both for private label only? 
No, they wexe for private label and their cun xraespective 
tised brands, the Bownan brand for Bowman and the Borden 


brand fo: Borden. 


| 
} 
| 
attractive of the two. 
| 
| 
| 


4 
in ‘he case o£ Boxvden, was there a difference between the 


‘ 


price batag offered fcx the Borden brand and the private labai? | 
Yes, there wrbe 
Tn the case of Bo:man, was thora any difference betveon snd 
co being offered for the Eowman brand and the private abel? | 
No, they ware both the same. 
In other words, fiom the descumant hefora you, ‘tha Bounan 
" f qustoation, thot quotat’on ia fer thoue prices whether you took 


i private isba, oy Govmarn labal, ia thot correct? 


4 Testimony of Herschel Smith 
Thit: is cosxact. 


But that is not truss of the Boxcion quoetstion on private 


Q Now, did you ever discuss with anyone from Borden what 
A & P*s out~-of-store price would be on milk or dairy products 
in Chicago? 


A NO, never. 


ee 


Q Did anyone from A ¢ P in your presence ever discuss that 


——-- 


as so ne a eee = Se ee es 


" subject with anyone from Borden? 


No, 83.%. 


Loess Borden still cucpiy milk to A & P in Chicago? 


| 


NO, i ' Ze 

As of when, if you recall, was that discontinued? 

Within the last two years, less than two years. 

And ww? 

A better evotation was received from Dean Focds. 

I am sorry, £ Gidn’s hoar the end of that. 

A batter ceotation, c better offer, was received from Deana 


i, Food se | 


\ 
Did Mr. Agchex in the conversation that you hed with him | 
respect to this Inttcer that you have been daseribing as the; 


‘\ tettear of availabiliiy, did he evor mention useting competition 


.. 'Whth masgeat to tide Borden qvrtation? 


i 


Novels 
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4 4Q Did ha evar tell you that the Borden quotation was based 


Zijoa Panyhow acconnting?? 
BA WO. 
4 MEK. MoINERSY: That ia ail, Your Honor. 

JUDGE HINKES: Mr. White. 

Mm. WHITE: ZK wonder Lf we might have a brief recess, | 
Your Honor? 


JUDGE BINKZS: Very well. 


JUICE HINKES: You may examine, Mr. White. 
CROSS ~BXAMLE ATION 
By Meo Whites 


Ms. Smith, eariier today you daseribed the A & P structure 


i 
; 
| 
| 
f 
| 
i 
> | 
i 
| 


: 
| 
’ 
ft 
{ 
' 
H 
| (Brief recess.) 
| 
| 
7 
oF 


j, a m thea sense that you indicated that in the buying function that! 


lon 
theron wes a headcuarters orexvation and then there was a gyyis 


YEG. 


the buying function within A & P & separate department 


iceman een ee eee 2 fe te Ake UEEe tS <2 me: 


dic che buyers extgage in other activities,sucsh as 


ze galling function? 


~ wes ott 


Ko, the huyess have always operated as a separate function 
H 

cha way chroughe 
i 

ana this was true in '65 at the unit level and at the a 
y 
{ 


elotonal Lowel und et the heatcucsters Leyal? 
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EQ Was thore wichin the wnit Level, Gown at the lowast Level, 
iS ge toepeak, was the unit dcpartmentabiced da that it had a 


i buying dacartcent? 


VR Yes. 


ke 


What ocher desartaeats ware there functioning at that level 
aaliing dapartment, the 
@ department, traffic 
Q¢ dapertmint, and if they head a bakery it would be a bakery 
depertment. 
Q. Roy, which jock cries a s it thac made the decision, if it. 


was mace at a devartmental Jevsl at the unit, as to what A & P 


PREP PARE Ret 0 OS! 


; Would sell a product for out~-col-stora? 


Hee That would be the sales departinwnt 


os 


Q And this would ba crue in 1965, °66, °67 and "68? 


He 
{ 
| 
: 

‘ 
$ 
io 


Yes, sir. 


De2s tho sales devartrent have a line of reporting up cto 


Soe ane owen aren 


oe Reem = Asati ery me 


ie ne 


Would you briefly describe what that would have been in 


pp pena aie 


arene sapar yee 


port from the unit te che divisional direct: 


ray 
Lay 


aie 


to che hesdruarters cirectoxr 


tt AO A Ne ON A nt Ak ON Ot = EG tM tL HENNE SE SRE PON NES A MERE OOD 


2 a is c oa pe 
eo mene ceria ae ao te POO ne SOG Ens ES SR ONE In Be ene 


hcl som eee oom. 


to bring thin com to the Chisago wate and tha Mietie 


obi Diwisien an thet 2932 vine pariad -- I realize the 
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Poe 


gtxrusture alterad a litzhie latar, but basically leoking at the 


ire ea R ne hal 


pexicd "65 through *68, as X understand it, Mr. bartels was at 
the Aaivisional level respomsibie for the buying function? 


a That is correct. 


reet, six? 


A That is correct. 


PARAS AR ce. te Oe, 


and he was a buyer? 


= 2 
LS fe , ‘S 
ee nna oat ot aenapannuninadel-counphedonap~aladgh tones aasti 


OO Akg  nee POP A Sale COA A Net 


Yes, sir. 


mw BP 


And he reported to Me. Bartels -- 


Yeas, Gite 


Co 


a- yno in turn reported to you. 


2 


That is vight. 


nae era est hutat cecaphe ohiaicegaoaes gathered 


But at the same time he also reported to the president of 


Phat is also correct. 


S 


Be ere ek ete. eS ee ane aS Ra Een a 


sae be Ps 
near renay BE mI: 


© 


Nou, Guving that period of time, six, who was .c. Ba. els’ 


i corr sexpass in the salcs function? 


| 
Q And Mr. Blmer Scinuldt was at the unit level, is that cor~ “| 
{ 
i 
| 
| 
i 
! 
z 


inot was Mee John Waite. Now weit a minute. Wait a minute. 


wt 


Iobeg your pardon. Ghat vas Bck Gusble. 


Rnd to wr.om did Mx. Gaxbla report? 


~ 
se 


eee oO Os ges ee ner Ome ER Re 
Cee ae eee et OA Me CTR AAI ON Treen 


eee ss oe PONE GS ee. Se - 


bard 
Ce 


Me. Gamble would zoport te Mr. LePage at headquarters. 


a 
ate 


Pinu wles wag Ar. ieckage’s citie? 


We was the vice prosaidesat in chezge of sales. 


. 
en ee een a ie 


Ceiig hint tu the cudt: Level new, vhose I perhaps shovld | 


ai : 
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‘ 
4 
+ 


h have started, who was head of sales at the wait level? 
; ln Shat was John White. Eimer Schmidt and Joha White were the 
ae 
: | two buyers and sellers for the buying and selling Gepextmants. 
\° And Mx. White reported to Mr. Ganble? . 
| Phat is corxecte 
it How, as the Giroctor of purchasing, did you have any 
; authosity with respect to the sales department? 
A No, Sire 
ig And, siz, to the kest of your knowledge, did seu counter= 


il 


;part “who yas in charge of sales exercise any jurisdiction over 


NOo 

fheze were conpiletely separate Eunctions? 

Completely saparatees 

New, this moxyning you mentioned thet in the years 1962 and 
*63 you ware handling the purchasing of dairy pxcducts in 
; 'Motwvopoliten New York City? 

Yes. | 

But thet you had rot yet assumed the responsibility of 
enordinating national purchasing? ; | 
: Yes, sir. 


Yow, who was the gentleman that sad the position at that 


fans was ixe Mylott. * 


te Wa wave bod a dot sf orswomantion tecapg chout this aiik 


ee ee eel 
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3 
i 
H 


i plaat that A & P built in Peansyiveria. I believe you said at 
‘Port Washington? 

That is right. 

Is that neax Fhiladelphia? 

Yee, it is a suburh. 

And this was a brand-new miik plant? 

Yes, sir, 

A xvather sizeable operation? 

I imagine it could be classigieé sizeable, yes. 


Well, generally speaking, what exea of A & P stores did it 


13 |} the Phizedeiphia unit only. 

q4 {ij dad @id they later serve beyond that area? 

sf Later they enlarged the plant aud served sue adjacent 
36 i 3 whats it looked like it was edvantageous to do it. 


17 |! Now you were asked by several people earlier about when 


| 


jG ? wicht have announced that it wes plan ning to build this 


i ; 
plant, end fox the purpose of perhaps refreshing your recollec~ 


23 \ tions I ask you to read that document. 


Yer. } 
. thet zofsesh your recollestica as to the general time | 


. ie 2: aioe dina *, mae, ‘aon t % an ont % 
 itaheb <a & P uw cumecd the rhea co puddd Sais v1. 


i 
' 
i 
‘ 
! 
‘ 
: 


cian, bat I see the 
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3 y Acewrant and it is quite obviieus this is en announcowent, so I 
Y 
2 gues: —- see, I éidn’t bave any memory of when it was, but now 


3 es have shown me a document that tells me. 


i 
4 f Well, aside fren reading this document, do" you now reczil 


that A G P nadie thie announcement at least in part in its annuel 
report that cama out for the year 19637 
BR. McINRENZY: ‘63? 
MR. WHITE: Yes. whe fiscal year ‘63. 
y Me. Whites 
What is the fiseal yaar of A & P? 
It would be at the end of Pebruarye 
ané approzinately when 3 the annual report published? 
About June -~- May or June. 
And de you xecall whether or not this announcezent --= 
No, no. I dgon*e knew, no. 
Duxing your Girect csamination you described some standasds 
at wera being used in judging propesais on private label milk 
reducts. There aren't exactly your vords, but tek to direct 


i 
‘ 


‘you attention to the subject matter that I am referring to, 


“ 
e 


t 
; xoliable supplier, that it was a good move for A & P to make, 


no tand that it wen legal. 


How, wate these sturdards and chsse werds or anything 


4, bedwiles te tade evar weaveed te wsitiag? 


go 


Wot to wy knowledge. If think you were referring to ny 
judgnent in that testinonzy. 

Well, that was what I was going to ask, sir, whether tifose 
ware your standards or wore oner you hal comuninated to eithed 
the divisional or unit levels. 


Not to’ my recoliescion. 


Yhat is correct. 
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A 
Q These were your standards that you were using? 
A 
Q 


Now, you gave us quite a sizeable list of places where 
private label progrems were institu wom 
A Yes. 
Q -- by mentioning names such as Boston and Springfield. 
Does the mame of the city as you listed them indicate the A & P 
unit. involved? 
Yes. 
So that when we say Beston, we are talking about the Bostoi 
unit. of A & P? 7 
What is it. 
Which would be ne than just the sised of Boston ee 
Tact is comeste a 
and I think you indicated that vou approved each one cf sf 
t thare wich ths excaption of Delias, which you said was pale? 
: Prer2ed.c my belag slre:d in chaoge of dairy. : 
Bue vou aperoved ccah of theta? 


Verte - 
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: and each of these mst your criteria which we have just 
' ¢alked abcut:? 
1A Yeo. 
A lo Now, with respect to each one of these, did you racelve for 
: | reviuw a letter of availability? | 
; i, Yeso | 
lo And A &@ P received an availability Letter on each one? : 
A An availability letter or a supplier's statemant which nade 
, en availebility letter unnecessary 
io What fora would that be in? ; 
in If a supplier cays, "Yhese axe the prices I charge all of 


customers,” you don't need an availability letter. 


a 


I sea. I wurderstand. 


2 


JUDGE EINEEZS: How does he say it? In what form? 


ee, Aan a heat A 5 ROO DALLA LP LOLS 


‘HR WISHESS; Well, ordinarily when a supplier sends 
us a bid ke addresses it to the man that askad for it and he 


tells 2m ad 


{ 
| 
| 
| 
! 
| 
| 
} 


Par 
* 5 
eer eee ee et ee An SP Oe CLL ELLE AY, OM et 


a $3 w on 
rn * 7) : 
ee ree renee ene nen rns * : 
Sa ee 


JUDGE HINKES: Oraily or in writing? 
THES WAINESS: In writing. 
-- and he telis thom watever he wants to cell. thems 


and if he ineludes in there the fact that these are the prices 
‘that he charces either all of his custonere or customers that 
weg aay tho Brooch, ea iight mvee eustesars. thes might ayttie: 


an 


SUDCE ATUGRS: But you do hava susething in writing | 


~ 


a 
pg a aps 


es 


_. i f*oa the omolier te that. effaut, whethur it is callet a lettre. 


Bee 
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7, of availability or whatever it nay ba calied? 
2 | : OWE WITNESS: Yer, a statement from the supplier, 
3 | assucing us that this offer ir being wade availiable to other 
ustomers in the trading area. 
JUDGS HINKZS: And that you had from every one? 
732% WETNESS: Yes, six 


JUDGS HINKES: Mx. White. 


Q Who was it who determined that A & P should ask for a 
lett2r of availability? Was that a éecision you made, six? 
A Well., I believe that stems from the discussions with our 


Legal department in which they gave us advice and counsel on 


abiding by tho iv. 


r 
ie By Mr. Whites. 


MR. MCLINERNEY: I didn’t went to interrust the wit- 


‘ness’ answer and I don’t. xveally object. I just don’t want my 


earregeeanarrereed 
vot 2 rane 


; failare to chiject to be deenad any waiver of privilege in the 


fucure. I don't want co inpede the examination but I want to 


See ee 


meke that plain, if I nay. 
GUDGS EXNKZS: Well, I think you had better state 


what yovr attitude is. I don’t know whather you msan by that 


OO A ee A et AAO EO ETE PG ET BEE 


aa EE A ANS SO 


to soy that you wich tc hava a standing cbjeation to overything 


the -tmens is scying «~~ 


the infoxmation that should be on hand to be sure that wa are 7 
} 
} 
‘ 
i 
! 


TM, NOMRCINSY: Mo, Your Henor. Insofar as tae tasti~; 


eet 
= -s > 
a — 
Sees eee ae — 
eae 4 


t 
> thot S13 gene eo fir, X tidak ¢hat X Gou'’t have eny | 
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objection. I simply think w2 could he here forever if Mr.White ; 


1430 
| 


is coing to exssiine about availability with raspect to other 
paxts o£ tre country and the legal azpects of it, and cso on, 
X sinpiy t want my interest in expediting the examina- 
tior. to se takon as a waiver in some other axveae | 
What has baen said so far, I think, is just ordinary H 
eciyany oractcica and I am not really chjecting. I am siuply | 
poirting out that we are at @ point where I, Z at some point, 
vant to invoke privilege. | 
JUOGE HINKES: Very well. 
t 
A & P start using or asking for such 
x WivsR you cama in ae national purchasing director? 
That preseled that. This is a long-standing practice, 
Q nis is something that you found in existence, a practica | 
oc &. & P*s thet you found in existence when you cama te that 
goss tion? 
Yes, sire 
Q find do I understand correctly that this was required of 


- 


all suppliers of progest2e of A 6 P? 


Fo ea I a nt ee ROR A ae Gate an Om DE 


20 ae 


A Yes. You are getting oulte an all-inclusive == you are 


{ 
| 
{ 
1 
4 
; 
? 
] 
i 2 
: 
| 
J 


oer we 


yotiang quite an alleinclusive question there, all the things . 


| 

| 
‘ 
: 
: 
I 
: 
| 
. 
: 
| 
" 
‘ 
- 
6 | 
2 | 


W2 pirchacsi, and you got ciexns dom to pig's feet out 4a 


Seritihe ge plasa,and vou get me on ea corner when you give we 


2. & cesiciois 


oe oe 
sas >. 5 
a 
= praaee “s 
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I am 20x27, There aowd be locz1 pieces and so forth that 


wight not have bowen coverdd in that way, but it is your yeseraul 


; 
91 g Now, £ believe you indicated that you had two conversation 


H with Me. Archer of Borden concerning the Chicago situation. is 


FA That is correct. 


eee bare eg ae ee EE eS Ne EE Ly EE A OR eA 


. 
a aeektn adnate asenl 


understanding that on the larger volume items that are pur 
chased aroun? the country that this procedura is followed? 


A Yes. 


that corvest? 


Q One of theia cesurred in late fall or early winter of 1964 
or the exrly part of 19657 

A Yes, sir. 

Q And the other one oscurred in October of 1965? 

A Yas, Sire 

Q Me. Swith, I show you what hae hean received in evidence 
ag Commingioa Sxhibit 6A through -C ond ask you whether you 
have seen that desunean: before. 

MR, MoINBIVEY: If I may, 1 think the witness inci-~ 
eated eavliar to a differenc docmment that he has seen it oniy 
vexy recontly, and I take it Mr. White io not referring =< 

When you say "before,* you maan before the filing of 
the commiaint or some such thine? 

a, HONS. S think my question t7311 starc. 


TUG ANUMES: Just “tevera.° Fnve you ever sees 


: Mbds Geomment? 


AE ES OR ye RS 


| 
| 
j 
| 
! 
| 


| 
i 
| 
{ 
i 
| 
i 


y 
‘ 


| 


f 
' 
i 
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GWS WITHESS: Wo, = den*t beliave so. I doa't beliavs 


By live Whites 
And obviously, then, you don’t zecall that Mr. Archer gave 


- document? 


{ 
K have ever saan that docusent before. 


Do you recali,lir. Smith, that he gave you any document 


relating to Chicago private label generally in that format? 
Q I take it from your answer that it is your best helief that 


i 
he did not deliver any written quotations to you late in 1964 | 
er early 1965? | 
Wher he was over talking to me he may have had soma Gocu- 

and that he talked from, but as far as I can | 


‘ox I doa’t believa ha legt anything with me at all. 


Did he quote any pxices to you if he had documents in his 


Yes. 


You said this moming thet thare was a meeting held in New 


et Re et A NN Ae COE AES A GEL A sw 


‘ 


he diviesxonal ipa wher Ne, Goxtals attearced and ir 


we 


3 
a 
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ae And then this axternoca at one point you said that 


Yartels asked for information, written information, as to 


3 | how ‘she pricing on tho Near York program worked. 


ail 


5 


6 


Ce = 
a ees eR 


ne 
Be es ee ee 


‘ 


S 
ee A OS A 


ai 
| 
H 
| 
| 
i 
| 


1B That is right. 
lo Was this request macie at the tims of : this general meeting 
=~ deseribed in Hew York in the late fall of 1964? 

Z recall his wanting the New York prices because they were 
hard to write down, could he get a copy of them. I ‘recall 
agking for those. 


But it was at thie same time? 


At this meeting in New York at the Graybar Building, yes, 


m 
- 
Ft 
€ 


Q 


And your next communication with anyone within the A & P 
vigetion was the Fobvuary 1965 telephones call «<< 
MR, MaiNEANEYs I would object to that. 
MR. WHITE: I have not dene with the question. 
MR. McTHERVEY: Oh. I am Gorry. 
Ey ir. tihites 
e“~ the February 1955 telephone call to the Chicago office 
ee suetareulis privete habe. or A G P stores in tue nascent 
, 
Lik. MoIHBIEY: I think that question is a little 


Ne a ee 
4) CLAS LS 0 
at 

" 

t9 


st i LR. WIESE: I will be glid to rephiuase the question 


AE Your exe cagenting Ge I&. 
4, : 


Testimony of Herschel Smith 
SODCE HIWKRS: Can you answer that, Mr. Smith? 
TRE WIENTSS: If he im ce<erxing to the a@ccunent that 


was presented to me have this motyang at tha desk which lookec. 


Neng of & telephone call -=-- 
JUDES HIMKES: Ins that what you are referring to, 
lir. White? 


te, Whites 


; 
Like somebody's knudwrittan telephone moasege fxom the Chicago | 


Well, I helieve you testifica this morning thet in February 
1965 you ¢ dd Mr. Bertels, is that corxect? 

i talked to Mx. Bartels, yese 

Well, was ita telephone call? 

Yee, it was a telephons cali. Ee may have calied me, but 
mya not too sure wheve it oxiginated. 

Tings You ore not sure who originated the call, but there 


a teleskone convarrcation with him in Febxuary of 1965? 


eT ar rn a LO LS OE OE OO 


>) it S Oo a 
eee ee Se TAO 


eee A ee FE SRE EO = 


——— 


ew my suastion, ois, iss Between the time that lua was at: 


cmhne-her 


, late #alk wecting 4 Hew Yoxk City <a 3.964 at which tina 


fitness 


ompleined to the seven disteies buyars the New York milk 


noe enemas == 
ee ee ee re 


cogcam for private laboi. for A & P stoves, and at which time 


* 


E 


| 
: 
| 


he athad you for written copy of ievy the pricing worked, betwaen, 


a 
— 


fan o “gar «2% Yaw * 
. tro cf you taikes 


‘sate Lebel program in the 
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No, I didn’t. 


2 


I believe your next comaunication that you testified to 


CS » 


wegarding this matter teck place in August 1965? 


& 


Yes, six. 


POONA SE A AOR OL DANES OE AOE LOC: TOTS 
NNSA OEE ER AEE th eR OTR Beals 


That; again vas a telephone conversation with Mr. Bartels? 


ao 


Right. 


Q And that is the conversation in which he describsd to you 


wok 


the Borden offer which would allegediy save A & P $410,000 or 
$426,000 a yaar? : : 
A Yes, sir. 
Q Now, batweon the February 1965 talephone discussion with 
Me. Bartels and tho August telephone ccnversation with him to 
| which we have just referxed, during that interim pariocd did 
you discuss with any AG P representative the private label 
| peregsam or tha poscibiiity of . it for A & ? stores in the 
Chicago area? 
A No. 
1Q Following your August 1965 telephone conference with 
Mr, Bartels, your next contact was another telephone conversa=- 
| ticr, with him in easly Saptember 1965, is chat correct? 
t! a Phat ic rignt. 
And duving that interim peried you did not spesk to any | 


aeative about the Chicago private label? 


And then following that, your nat comnunicetion vas the — 


a esi i 


é 
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dectae you xrevaivoad frcu Mee Bextals, is that correct 


Thaw Lo COMvacce 


me 
= 


Fae 


C7 

and your next communication with the Middlewest District 

with the Chicago unit was when you called iater in Octqber 
told them you had oppzoved for Borden +o ba the supplier of 


tha orivate label program and you would confirma it ina writing? 


3 "3 > 
ge ee re eee 
= ee 


ee ee reas ae wenn Sane Ne Ee ot PLD OE I Bete 0 oS 


A Theat is cight. 


Q So then < aia correct that at no time prior to your come 


en ase et Fat, 


i wunitating approval of Derden as the supplier fox the Chicago 


aroa szores for privata label for A & P had you discussed this 


erates rene eer 


any way with Dimer Schmidt? 


a 
o 
e 


SUOGR BINNES: That is, he is correct? 


; os 
= 
tf 
ix) 
3 
ri 
=e 
bes 


Yes, ho is correct. I had not comuni- 


oath ee 


f 
: 
\ 
{ 
} 
ti 
ti 
| 


pe tee 


tnd is Me. Bartells the only person at the district or unit 


savel with whom vou ha@ discussions within the A & P organiza- 


Ing tha private label pregram Sor Chicago as ot the 
Would you Like that read backs 
i£ you ana roferring to Frenit Carvar -~ is that what 


ita question? 


thet is what I am 
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: ; . 

[a Ira Bartels has an assistant, Prank Carver, and as I celied 
i 


a 


‘Ira Bartels to tell hin this was approved it is my recollectian 


‘ 


| tkac Frank Carver answered the teleshone in Ira Bartels’ absence 
t= told Frank Carver that this vas approved; so when you ack 
i iime ald X talk with enyhedy else, I have to say yes, I talked to 
Pran: Casvere 
iQ Well, I realised near the end you had talked to sunebody 
Jetce. ‘That is why I cut it off with the receipt of the letter 


| ana the bid naterial raxted Commission Exhibit 263, sir. 


Ln This is a tecinical point, put I den’t know whether that 


ide what you are getting at or not. Thexe was nobody else. 


G , But there was nobccdy elisa? 


& 


y In Theat ia correct. 
1 
1 { 
14 i Q ZL hand you what has been received in evidence as Commission 
Extibit 263. Would you identify Mc. Vogal who is refexred to 


in 203A? 


Yes, Mr. Vécel is the President of the Middlewest.ern 


t 
iwgitiag thercon, you saié thet Mr. Gable was -— 


‘ 
% 


23 ; A Dirasticr of Fales. 


| 
| 
Yes, and X think this morning in interpreting the hand- : 


at 
roe Z Glecuso. wi ini ws Tot Che Ri¢iie1ept fi-isioa? 
Uigester et Selos ter che Mic-:iLevertern Divisior. 


3% 2h of A & P? 


. 
= — 
DD Sie re see See oe 
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Wo, six. < 

Now, was Commission Exhibit 263 sent to you in the maii? 

Yes, sire 

And is mail received in your office stamped at the time it 
is snceived? 
ih Not at my desk, no. Some departments do and some don't. 
Rit was not my practice. 


i Do you know of any record as to the day when it was 


reca:.vad? 


Ho, ZX don’t. 


oOo YF 


How then, you said that you were surprised when you 
yvere!wed the letter and lecked at it? 


Yes. 


‘| 
it 
fl 


Oo PP 


And you telephenec Mr. Archex? 


ate OR NS 


YeSe 


(>) 


About tow long was it after you received the letter that 


—— 


| ee neremeense oo 


amen om 
—— oe eo 


{you telephoned him? 


Well, it would be some place bstween the time I received 


= oe 


this, which might be any place fxem October i upto October 15, 


é 


fj 


twe-ve2k pesiocd in thera. 


2) 


Woll, you still had to sulazit it to the Legel Department, 


, 
se mete eee a nme © saree cama nae 08 


LéLda't you? 
a Yes, wie 


oe << wea I think you tectified that you talxed to Mr. Archer 


-! bese woe got 2¢ to €ue bere! Besar yacnt? 


ne 
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Yes. it is my custom to send them a xerox copy of this 
kind of material co that wouldn't necessarily interfere with 
{ the conversation with Mz. Archer. . 
Q what is your best recollection as to when you talked to 
himezt the beginning or the middle or the end of this period 
| that you have desoribed? 


ja It would have to be an estimate on my part. There is just. 


} no way I could reconstruct it. I would think it would be 
i premptly, but not necessarily. 
Well, had you heard from the Law Department before you 


Well, thare again, I believe I talked to Mr. Archer before 
i I talked to anybody from the Legal Department. 


Q So at lecst that gives us some sequerce to it. 


i 
| 
' 
| 
} 


Now, you said you telsphoned Mr. Archer. Would you tell 


| us what was saia in that telephone conversation? 31d you invite 


ei him to come over? 

i A «- Xt ‘vould have been a factual statement to the effect that 

| ®y have vecoived this offez from your people in Chicago and 
attache? to it is a letter that doesn’t give me a letter of 


a ~ a and I would like to talk to you about 


on H it,” and sc, as is custozary with him, he cere ovar and talked 


=" 
o_o. 


oon site eae mm oe 
~ s 


4 4 + 
Z +’ % 
eon cee oe: 
2 


Least: dt at ry deck. 
Oia be com> right covexT 


Yes, 2s Cid, 


i 
i 
{ 
t 
' 
| 


Testimony of Herschel Smith 
2044 

ie responded relatively immediately to vous call? 
Yes. 


And hew loag was your convexsation with him in your office?! | 


Pe s ae 
ence age cee aaa Soon es ee es 


[iste h-cacsaasetaeaditameatakidinentabeie eked teentine 


e 
OT to RS 


I don’t balieve that took very long. | 
Well, did it take 15 minutes? 
Probably i5 minutes. 


— 


And who was prosent besides yourse1f? 


een ae 
Ok TRIE ae Pe BS 2 


Tha two of us. Kobody. . 

Did you ever reduce to writing the substance or any part 

ef this conversation? 

A = Ne, I didn't. 

Q Would you tell us again exactly ag best you can and in the | 
sequence that you remember it what was said? 

A I told Nr. Archer that this Lotter that cas in with this 


offer from Cilesgo was not a letter of availability as we cus~ 


AN A IN SEE Ny. 


tomarily get. And he assuxed me that this was a letter of 
availability and he told me that this was more than 4 lecter of 
avallability. 


Anything further? 


ee Rel ed ty een ede hand tate tant 


SE BO Se TN OG! SR ate ae wa TOT a LE wm 


Q 
A No. Tht in tha cudbstance of it. 
?] 


‘ 
i 
' 
‘ 
, 


LI cee. Vhera ils nothing you would like to add to that? 


ee eed 


+ ee ‘~@ewer- A RE tm ee et ae 


Mm. HMoMIBSKeY: TF assuce «<= 
Se. (LYkiEs. F dealt wert GA fatewiati cs col estic: |. | 


Wa hivte nod e.ough arnssarse 


a ee 
Peer'< * 


ICL AIRKGS: Chat vac your aaswor to tue Last 
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question, Mr. Smith® : 04 5 


tad 


THE WITNES3: That he assured me that this was a let~- 
ter of availability and it was in fast more than a letter of 
availability because of his statement of their being prepared 
to defend these prices. 

MR. WHITE: Are you finishad, Mr. Smith? 

TBE WITNESS: Yes, I am through. 


MR, WHITE: I just didn't want to interrupt, That is 


“9 eo ww @ ae &© BW 


why I was waiting. 


By Hix. Whites 


oad 
© 


Q Now, when Mr. Archer reached your office that day in 


=e 
Bet 


October of 1955, did ho have with him a copy of the Borden 
j quot:ation? 
A No, he didn't. 

bid he have re copy <= 

But he acted like he kiew about this. 

But did he have a copy of Commission Exhibit 263-H? 

Not to my knowledge. 

And did you show it to him? 

I don’t believe I did. 

Now to whom did you submit this matter in the Legal Depart- 
ment, the nama of tha gentieman or the lady as the case may be? 
A I will have to guess that it is Mr. Melervey. It could 
have been Fred Campb2ll1, the man in charge of the Legal Depart- 


! 
ment:, but I would gather it probably was Mr. Melexvey. it is 


| 


3 
f 
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3 U pari: of the recoxd here. Mr. Campbell is in charge of the Legal 


i 
2 ‘gages here at A & P and Mr. Melervey is his assistant. 
Q 


It would have been one of those two gentlexen? 
Yes, sir. 
Did you send hia the proposal, with a memorandum or a wees 
or anything? | 
I always did that. 
With a covering memoxandum asking for them to review? 
Yes, sir, I always did that, too. 
And 4id the Legal Departient or the Law Department respond 
writing to you?- 
Yes, they did. 
Then you proceeded to grant approval? 
Yes, sire 
Mr. Smith, you testified in the investigational staga of 
proceading; isn’t that correct? 
Yes. 
And you appeared in Chicago and answered the anestinns of 
the Federal Trade Commission Counsel in December of 1969? 
Yes, sir. 
Is that correct? 
Yes, sir. 
During that time you appeared and testified, did you make © 
any mention of the October 1965 meeting with Mr. Archer? 


I don't know whather that came up or not. 


1443 
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Q Would you like to reviow the record to see if it is there? 
A Well, I believe basically X angwaxed thea questions that 
wors asked. I am nct too sure that I was in a position to dise 
ouss anything that wasn't inquired ebout.. 

Q My question is, sir, have you re-read your testimony in the 
last day or two that you gave in 1969? 

A I have read it recontly, yes, sir. 


Q. And to the best of your recolicction did you at that time 


tes':ify concerning the Octoher 1965 conversation that you have 


here today testified about with Mr. Archer? 
A It doesn’t come back to me, no. 
Q You mean you don't recall whether you did or not? 
A Ho, I don’t recall. I read through the testimony, but 
som:now that didn't make that kind of an impression on me. 
MR, WHITE: Could we have a very brief recess? 
JUDGS HINKES:. Very well. 
(Brief recess.) 
JUDGE HINKES: Mr. White. 
By Hic. Whites 
Q Wx. Smith, batween the time that you received Commission's 
Bxbhibit 263 and the time that you called Mr. Carver and advised 
him that you were epsroving the private label program with 
iBoxien as the supplier in the Chicago area, aia you discuss any 
[aspect of thet preyzam or the quotations or the letter with 


anyore at A & P's liddlawestern Division or in its Chicago unit? 


A 


Q 
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What was your understanding of Mr. Archer's position in 


Oct ryber of 1965? 


A 


He was in charge of the milk and Ice cream pivisions of 


Borion Company. Wo was a director of the company and his 


i assignment was milk and ice cream. That was my understanding 


of jis position. 


Q 


Yes, he was President of the Milk and Ice Crean Division, 


as vou understood it? 


A 


indulgeace and request a brief recess. 


bees 


Yes, six. 
MR. WHITE: Thank you. That is all. 
JUDGE HINKSS: Mr. Stone. 


MR. SYONE: I think, Your Honor, i would ask your 


oe Oe mm Comme 


JUDGE HIKKZS: I would have hoped that that could have; | 


accomplished in the last recess and these subsequent ques~ 


tions have certainly not affected your redirect examination. 


HR. STONE: Wo, Your Honor. The problem is that this 


witness on cross-exanination has testified to a nunber of mat= 


ters 
tha‘: 


that: 


which he gave no indication of in any testimony prior to 
and we are trying to work out our line of questions so 
we can expedite the examinetion when we do start. 


JUDGE HINK2Ss Well, I won't prolong this. Well 


» the recess at tais time, but let me say that I don't think | 


we 
is the proper way of handling it at all. I think that when} — 


( 1445 
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we take a recess upon a representation that Mr. White is about 
£in:ished with his cross-examination, that you should use that 
time to prepare for your redirect 10 yoo have anys 

We don't have to take two successive recesses with an 
interval of only two questions in between. That is hardly an 
expaditious use of cur time. 

We will take a very short recess at this time. 

MR. STONE: Thank you. 


(Brief xecess.) 


“JUDGE HINKES: Mr. Stone. 


REDIPECT EYAHANATION 
‘By Mr. Stone: 
Q Mr. Smith, you mentioned in connection with the testimony 
you gave at Nr. McInerney’s behest that you had conducted an 
ex@aination at a later time of the Borden bid and the Bowman 
bid, and had drawn certain conclusions. 
Yes, sir. 
And that this was done at Mr. MeInerney’s specific request?, 
Yos, sir. 
Was that study made in any way in connection with this 
litigation or the ellied Litigation? £ 
MR. McINGERNEY: I am not sure the witness knows what 
the allied litigation is. Perhaps we could just drop that. 
JUDGS HINTES: Let*s separate that if we can. 


wu, STONE: In this litigation? 


1446 
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2050 ‘THE WITNESS: This difference started to be revealed 
jas wa studied this document carefully. There axe many pages 
bess, And the inconsistency of the rav --~ 

By liz. Stones ; 
Q I asked you when the study was made. 

MR. McINERNEY: “When was the study made?® Is that 
the question? 

JUDGS HINKES: Yes. 

MR, STOUR: That is what I said, yes. When was the 
stuiy ‘made? : 

JUDGE HINKES: The study which led to his realization 
tha: the price was based upon a higher raw milk cost and a 
highar butterfat content. 

MR. STCNE: And at Mr. MeInerney’s behest. 

THe WITNESS: Yes. I an not sure what the date was. 
Probably within the last eight months. 

MR. STONE: ‘Thank you. 


No further questions, Your Honor. 


You got Comaission Exhibit 263 from when? | 
THE WITNESS: From Ira Bartels. 
JUDGE HINKES: And you got that back in 1965? 


THe WITNESS: That is correct. 


JUDGR HINKES: Let me understand something, Mr. 3 , 


JUPCGZ BINKES: Mx. Bartels, iz I understand your tes~- 


{timoeay, thought that tho Borden price was better than Bowman's? | G 
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THE WITNEES: Yes, six. 2051 

JUDGE HINES : And you thought so, too, at the tine? 

THE WITNESS : Yes, thet is correct. 

JUDGE HINKES: And you approved the contract? 

THE WITNEES: Yes, sir. 

JUDGE HINKES: Had you approved other contracts of a 
sinilar nature in the past before that time? 

THE WITNESS: Yes, sir. 

JUDGE HINKES: In connection with your work at A & P? 

THE WITNESS: Yes, sir. 

JUDGE HIKES: You were quite familiar with the dairy 

I presume? 

THE WITNESS: Yes, sir. 

JUDGE HINKES: Do Y understand from your testimony 

& when you approved the contract you were unaware of its 
provisions? 

THE WITNESS: I was unaware that it had been prepared 
in a manner in which the two things that were being compared 
Wera not being compared on an equal basis. 

JUDGE HINFES: But did you know that the Bowman price 
was based on 3-1/2 percent butterfat? 

THe WITNESS: I didn’t check that, sir. 

JUDGE HINES: Did you know that it was based upon a 

higher raw milk cosa%:? : 
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2052 sunee zimzEs: Now Z call your attention to Bxhibit 
263"R, which refers to the calculation of prices by Bowman and 

I call your attenticn to the first two paragraphs on that page, 
if you will take a look at then. 

THE WITNESS: Yes, six. 

JUDGE HINKES: You will notice that one refers to a 
spertifie xaw milk price and the othex refers to a specific 

-5 butterfat. 

THE WITNESS: Yes, sir. 

" gupce HINKBE: Were you unaware of those provisions 
wines you approved the contract? 

MR. MciNERNEY:: Your Honor, if I may, that isn't the 
conixact he epproved. Again, I don't want to in any way --- 

JUDGE HINEES: Wo. I am asking him if he was unaware 
of these calculations upoa which the Bowman price is based 
when ha approved tha contract. 

THE WITHERS s Yes, I was unaware of this. 

JUDGE HINKZS: Row can that happen? 

THE WITNESS: Well, it wasn't the practice at head=- 


' 


|} quarters of A & P to go through the details of thig sort in 
ae to check out the acouracy of the work that had been 
 okacticuckiad out in the units and the divisions, and I didn’t check 
thie one nor the ones that preceded it. This was not tha prac- 


tice at this icvel of tho company. 


ae 


o | JUDGE HINKES: Apparently Mr. Bartels didn’t check | 
i. 
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THE WITNESS: ie didn‘*t check it either, as nearly as 
I couwld determine. 

JUDGE HINKES: Well, who checks that basic price 
fomwia, if anyone? 

THE WLENESS: Well, Your Honor, this is wrong? this 
iis poorly put together. I¢ is a poor piece of workmanship. 

JUDGE HINKES : *"This® meaning the -<-= 

THE WITNESS: And I am ashamed of it. 

JUDGE HINKESs When you say,"“his is wieiaas® what are. 
you referring to? 

THE WITNESS: The comparison of Bowman and Borden's 
bid on a basis which ils not uniforn. 

UUDGE HINKES: Yes, I understand the comparison was 
imp:oper. 


THS WSTNESS: Yes, sir. 


how such an improper comparison goes through the various levels 
of A G P without ever being discovered. 
THE WITNESS: ‘The bulk of the clerical help is in the 
unit:s of the company. At the division level it is mostly men 
and secretaries. At the headquarters level it is sdeeay men and 
secretaries. They are not equipped to do this sort of thing 


and they don’t d€o it. So I am sorry to say this sort of thing’ 


SUDCE HINNSS: But what I am trying to find out is 
{ 


did happen, could heopen. 
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2054 sunez urexes: I have nothing else. : 
: HR. STONE: Your Honor, I do have one further question 
FURTRER REDIRECY EXAMINATION 
By lic. Stones : 
Q Referring, Mr. Smith, to the page to which the Judge 
Gizacted you, is the 3.5 percent on that page the figure you 
usec? : 
A 2.5, yas, sire 
Q Thank you. And this is where you got the 3.5 pexcent 
figure? | | | 
A Yes, cire 

UR. STONE: That is sil, Yous Honor. 

MR. McINERIEZY: Your Honor, I just have one clarifying, 
thirg. I think Your Houor was asking whose basic responsibility! 
| 2% was to check this sort of thing out, and I am not quite sure 
| chat: the witness comletely answered your question. 

JUDGE HINKHS: Well, you may go ahead if you wish to 
ask. 

RECROSS<-EXAMINATION 
| ay Kr. MoInexrneys : 
WQ At what level would you have expected this to have been 


checked out, Mr. Smith? I think you have told us that at the 


headquarters you didn't custowaxrily go over these figures in 


A No. 


= 
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Q and that at the divisicnal level it was basically men and 


+ Secretaries, and thea clerical kelp was oa the unit level. 
Now would you tall us whose responsibility basically it 
was to check out this kind of thing? | 
a The job would ald under the Treasurer‘s Department; in my 
opinion. 
Q Well, I was wondering where ve a Are we at the unit 
levsi? 
A Yes, we are at the unit level. 
Q And ‘who was the unit aver at this time? 
A This was Elmer Scivaidt. 


buyer of daizy prodvots at this time in October of 19657 
A No. We didn’t have any experienced dairy bu;ers in the 
Gompany, private label buyera. It was a new experience for us 
and wa didn't have enyvbody that had that experience. 
MR. McINEENEY: That is all I have,’ Youx Honor, 
JUDGE HINKESs anything else, Mr. White? 
MR. WHITE: Nothing further, Your Honor. 
JUDGE HINKES: Thank you. You may step down. 


(Witness excused.) 


re And es far as you know, was Mre Schmidt an experienced 


JUDGS HINRES: About tomorrow's arrangenents, we are 
to start tomorrow at. 9:30 and if I understand correctly we are 
going to havea Mx. Bitting at that time. 


MR. MATHI2S: Yes, Your Honor. 


t 
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through our normal lunch period, but we'll have to break off 
ehortly thereafter besavse of my prior commitments. And if we 
havea’t finished with him at that tine, we will possibly be 
able te use him on Yriday; but if we do, it will be Priday 
morning. / Is that tre arrangement? 

; MR. WHITS: No. The understanding was that they 
call. thea other witness on Friday. 

JUDGE HINKZS: ‘They are calling the other witness, 
that: is right, but i the event that Mr. Bitting was not 
finished on 

MR, MATHIAS: In the event we felt we needed to cover 


a Little more territory with Mr. Bitting, we might start out 


: 
' 


that: that would not 58 necessary. 
BR, WHI: Your Honor, for the little time involved, 
& think it is a tremandcus expense to ask Respondent Borden to 


|keep lawyers down here. We have the afternoon, Thursday after= 


| 
fires thing on Priday morning with Hr. Bitting. We would hope | 
i 
| 


moor. Admittedly, it can’t be very much on Priday. Mr. Bitting 
is here in Washington. We are going to have lots of hearings 
ds Washiagton, and why we really should be asked to stay over 
for that when there is a gap already in the afternoon -<= 
JUDGE HINES: I am inclined to agree. I think 

that under the ciremwstancas we ought to be able to try to. fit 


Mre Bitting in sometime during the following week that we will 
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; be in Washington, the week after the week of July 4th. 


‘MR. WHITKR: We would appreciate it, Your Honor. 


JUDGE EINKES: So let’s plan on having Dr. Sol.verson 
j then cn Friday, which will neke the attendance by Borden 
a 


fd 
. 


MR. WHITE: Yes, sir. 


SURGE HINKES: Very well. Nine-thirty, then, 


oso o® NOG GR mm hulu 


(Whereupon, at 4:4C p.m. the hearing recessed, to 


oat 
t= | 


reconvene at 93:30 a.m, Thuraday, June 28, 1973.) 
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| price disturbance? . oe 
LA They were along in it, yes. . 
Q Now, in connection -= you mentioned that you had 
| dealings with the Borden Company concerning this situation.} 


with whom did you deal with the Borden Company » 
| sir? Pee eno ee Sek i pikes 
h A Me. Malone, of Chicago, and Mr. Greaves of the 
| midwest Law Department for the Borden Company. |... 
| That was Mr. Joseph Malone, was it, sir? | 


Joseph Malone, yese :. - 


Yes... fe a. te 


Q 

1 Q He was out of the Chicago office?.. . . 
A 
Q 


Did you deal with anyone -- ft believe Borden had 
ls Milwaukee office; 4id you deal with anyone from that 
| office in connection with this matter? 

} A We were unable ‘at any —_ during that period in 
our workings up there in our bureae to deal dixrectiy 
| with the Wisconsin people... 
| The only time wae could get any answers were ~~ 
| and this was by, I guess, mutual agreement, that we 
! had to call either Joseph Malone in Chicago or Joseph 
41 creaves, to get any answers to any information we needed. 
Q Now, sir, It hand you what has been marked as 
] commission 4-A-E for ifentification, and ask you if 
| you can Laentity this document, sir. 
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A tf I may, I brought aoa a copy of this document 


| here. IX would like to Compare it. == i ee FEY. 


JUDGE HINKES: Would counsel want to exanine 


] the document that the witness has? oe 3 


MR. MC INERNEYs Is this a copy of <-- : 
MR. MATHIAS: It's his file copy. °“ 


' THE WITNESS: The copy Z have is the work 


] copy that we have had in our section. ‘this is the’: 
| exhibit there (indicating). | 


MR. MATHIAS: You have taken our copy.” * 


MR. WHITE: I wonder if we might have a short 


recess while this is done, your Honor.- 
JUDGE HINKES: very well. 


I guess you will want to look at the witness® 


° 
: te am 
ek eM ; sie . Pe er a cet Oe eee 
, oe fo ce? oe ge . fos Fore de a mile 
} : 4 Our ee. ea . 
1 OWR COpye 


MRe WHITE: Maybe the witness wants to make 
the deieeshiniiis t00. Mite al tun ie ee aA: 


’ JUDGE HINKESs tLet’s be in recess briefly 


| While counsel and the witness, as well, make comparisons 


of the documents as to -- so as to be sure that they 


l are true and correct copies, and then if there is.an 
| Objection to the witness using his copy I will hear 
| £com counsel. © 


- 


(Short recess.) -- 


. JUDGE HINKES: Is there any objection to the « ‘ 


« 
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use b bY this witness of we own copy? 
 ~BR. MC INERNEY: No objection to that, your . 


‘ ; os es Reed “>, ~ 
et fatag tense fare sie ile eet “ é 
ae qice tle ty o etee os as Le is Ls 4 ae 


We ao ees to the sdnissibiitty in evidence 
| against A & P of the —. 


MR. MATHIAS: It hasn't been offered yet, 


} your Honor. 


_ JUDGE HINKES: it hasn't been offered yet,...- 


80 let's wait with that. 


Very well, you may continue, Mr. Mathias. .- 
| By Mr. Mathias: .... : : 
| Q Can you identify this document, Mr. Soberg? 
Mis) We a es 


| Q What is it, six? | 


| A This was a cost study that the Borden Company 

| cat ececdal in 1964 to a&ztempt to cost justify their 
| discount schedules that were in effect as of August 
13. and- also they wore attempting to cost justify the : 
| aifforential between the Borden label and the second, 
| ox private labels. ae | 


* s e+ — ie hy . 
lo Now, who submitted ~- was this document submitted 
| to vehi or a copy of it, six, to your department? 


| A Yes, it Wase » ee ial “ i dee eats "Ts . ae : eae 


And by whom was it submitted, six? 


, A Mr. — of the Borden Company, and deneak paneer 
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17 of the Borden Company. oer ee eg 61 
ay Q Well, was there any ‘other cost study ‘submitted to 
ag your department in connecticn with this — label 


4] situation by Borden?. 
8 


A BY Borden, yes, there was oon ‘not another study 
sy necessarily, but there was an affidavit as to the 
7 workup of the costs, how they were prepared, and what 
8] went into the makeup of this study. ae was submitted . 


9} by Mr. Malone. 


10/ This was a separate study, or Just in support wen 


ny this particular study? 
12] A This was in support of this Haskins and Sells study, | 
| and the cooperation between the Bordens, or work that 
141 went into it between Borden’s and Haskins and Solis, 
\ 18] ene cpa firm. 
wl, Mr. Soberg, at an “earlier point Tt may have left 
7] the record a little confused. 

| Z asked you g,question concerning the number 

lof A & P stores in the Milwaukee area, and one of ny 

| colleagues noted that the question was a little vague 
ta to whether ZI was questioning you as to thé number of 

1A & P stores or stores in general. : 

| Will you repeat again for me how many -A & P 

i stores were in the Milwaukee area during this setae 


|] August through November, 1964? 


3 


Db2n11 
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Well, the actual advertising of the dairies are 


| very nominal. We had only a radio program and, to 


] ™Y knowledge, Dean had a newspaper program, and o-- but 


it's not one of those kind of business that you spend 


a lot of money advertising. . 


Q Sir, “can you identify for us the geographic area 


covered by the milk drivers’ union No. 753? 
A Approximately. : 
Would you do it for us, sir? 

A 753 area is east of 59, and it's north of the .. 
Gary-Hammond area, as there is a local in Gary-Hammond, 
a oniaetes local, as well as one in Elgin and one in 
Waukegan, and I think the line north 4s somewhere around © 
Route 22, south of that on the north side, and above 
that is the Waukegan local. 
Q Would this roughly cover the Chicago and suburbs 
area, excluding the Indiana areas? 
A Yase- ue 

MR. MATHIAS: No further direct, your Honor. 

MR. MC INERNEYs tour Honor, this witness is 
a former Borden employee, and I think it would be 


appropriate for counsel for Borden to conduct cross 


examination first. 


JUDGE HINKES: Mr. White. 


MR. WHITE: They didn't ask anything about his — 


a8 ces 
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1:30 pom. 
JUDGE HINKES: The hearing will be in order. 
I believe you had completed your, cross.. 

5 | scandusiten, Mr. White. - ~* 

sa | 


Mr. Curnin. 
| 


HENRY A. SOLDWEDEL resumed the stand and 
| testified further as ‘follows: ee ae 


- 


! MR. CURNIN: Mr. NoTnerney will cross examine 
| the witness. --: °°” ee 

JUDGE HINKES: Very well. 

Mr. MoInerney. 

CROSS EXAMINATION ©° =? 

: By Mr... Notnerneys ©)" 0 pikane Ri 
| Q Mre Soldwetel» I believe you ‘to1d us ‘this iin 
| that when you purchased Wineex in 1963 it was er 


| involved in the howe delivery Sueteuie . 


h. 


A Yes. They had —_— small whelesale routes, very 


emalie 


Q ' And how | fen you compare the puvsteastsaey: of 


the home delivery business ao ony ‘to —— —, or 


ray 


other retail atores? wh 
A well, of GORENG, Wansex had lost money - seven 
atraight years,. and the year before we purchased it they 


| lost $210, 000, pe there is, was no wey that the Posen: 


ba # 


oo 8 Oo an e& 8 DD 


ee pee nest PR 


7 
= Ss 


F<) 


ee — 
S a ~~ & 


-Q. .Just so we understand cach othor, when you. say 
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business could survive with the competition from store 
pricing with the high distribution costs that is . 
involved with retail; it takes a man to go up there | 
on set off a half gallon of milk, and, you know, you 
just don't do that with wages that are demanded in ia . 


today's scale of living. 
; § 


"retail business" and I say “home delivery business® 


we both moan the same thing? 
A | Yes, rotail home delivery business. vitae 
Q Yes. : 
And would you say that the cost of delivering 
a half gallon of milk in the retail home delivery route 


business: was significantly higher than the cost of 


delivering the same half gallon of milk in sales to 


retail stores? -. 
A Oh, definitely, yes. 


Q So if I may, sir, and without getting into great 


detail or specifics, wovld it be true that the sales 


“to stores in goneral were more profitable than sales — 


on home delivery? 
A Yes, I would say 80. - 
Q And@ in tha ‘case of a dairy which had both a home 


delivery business and also sold to chain stores, would 


] 4t be fair to say that the latter, that is, the sales 


eh 
na ea | 


is he a ee 
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1 to chain stores, during this period that we were talking 
ay about this morning would actually subsidize the home 
3| dolivery sinus’ of their business? 
A ° Well, ft don't know how they would do their . 
accounting, but, of course, everyone that was serving | 
stores got out of the retail business. Bowman went .. .. 
out in '66, and they were the retail -- we wore out by: 
] that particular yoar entirely of retail, Dean never had . 
any retail. They assumed some of the retail from Bowman, 
] but they turned around and sold it to distributors, and 
they just sold the milk at the dock to the distributors. 
‘I know of no one to -- well, I think maybe Borden could 
have had 21 ox 22 routes out of probably $25 million . 
| dollars of business, which means nothing in retail. ay 
Q Would you know whether in the case of “ dairy which 


aid do both, such as Wanzer at ono point, when you tc * 


it over -- yas fe 


| A Tithe a2 hee ce oe eed Pauataeg 
Q -- you were losing money on the hone delivery 

| business; is that correct? - 
A Yes, I was losiag money on this << our store routes, 
which I indicated was eight, and thereby <-~ and was very 


| emall. Wo had -= they had no chain store husinese. | 
2 


oa HO 


4 I -- they didn't have one customer that owned two 


; stores. It was restaurants and small independent stores. 


3407 


Q And that was more profitable than the home delivery 


1 business? 


oa co Ss 


a: wit, = suppose if we run a cost on that route, you 
would say we'd make a little money on those routes, even 


though they might have been only ten or twelve thousand 


points on a route. : 


panera neti tre 


You weve at the same time losing money on the 


delivery routes? 


So aN On 


Tes, P08, FO Pr 


ad 
food 


Now, as a general: matter, you've testified as to 


general knowledga of the industry and its trends., 


Foal 


pans 
te eo 
nt mmenetnseniait nie nk paiatont 


My - question was whether a dairy which did do, 


both -~- perhaps this would occur more toward the — 


| 
a 
| 
| 
| 


fen 
a 


part of the period 1963 and ‘64, 6S, thereabouts -— 


tnt 
<>) 


was it generally understood that when a dairy did both. 


pee 
J 


kinds of businass, chain store and retail hone delivery, 


~ 
Co 


that the rotail home delivery would be subsidizeé by - 


the sales to chain stores?° = <= “°°” 


MR. MATHIAS: Your Honor, I am going to 
object. 


The witness has answered this question from 


his own experience, and I don't believe there" 8 been 


‘any qualification laid for the asking of it™ rr general. 


MRe HC IHERWRY: Well, he’s tostified as to 
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PO a8 

| Wanser, aad I'm asking hii as to general industry. 

| JUDGE BINKES: ‘Well, let's be sure that the 

| witness is knowledgable on that subject, >. * 

| MR. MC INERNEY: Mr. Mathias has ‘asserted that 

| he is earlier today, but <= es tig es 

| '. JUDGE EINKES: Well --- = 65> %% “ts cae 
THE WITNESS You mentioned “subsidize*.” 

| I don't ‘know whether that's the right word for me to 

| answer it oF map Pg ee 

" You have ‘ profit, and you come up and you *® 

“tone money in one category of business, you make & 

little in the othors, you could still lose money int *: 

| your overall business,.and I don’t know whether one 


subsidized it or not. You have a little profit out of 


one and you have a Little profit out of the other, 


you know. 

e Well -~- 

WA I don't know how somebody subsidizes: nomarneod in 
a business. f don't use that particular oon + ~ we 
‘1 Q Well, if you 4on't like the word << a 

A = don"t like the word of "subsidising". - 

| Subsidising 1s when somebody gives mo money, not when 
X take my own money and giva it to something else. 3 
; a But put it in your own words, if you would, as te 


how -=- one aspect of the business was more profitabl 


| 
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1 than the others is: that correct? ee 


| A “Yor. In your chain. akore DUBINESSs or your: 


at vholesale business, you have a chance for. more. - 
al 


. 
et 


7 


#] Satter load of milk in throe stops -- ehat's not an 


i 


| 


officiéncies, larger ‘deliveries, and, nature: We you.: 


have your truck costa, your. gasoline costs, and 


naturally, if you can drop off nore mils in se, and you 


can ae off maybe in some of those Largor. chains a 


exaggeration =< woll, it would take 15 rotail routes” 
‘to ‘aolivor a trailer load of milk. So - ana af you've 


got enough money, I do know people that are nieking 


12 mney today in ‘rotail business. Wa have ‘atageinators 


| that are aatiaie money today in the retail business. 


Tee eaten, 


<wcteinet me ates one agdhan e gran <cHpe omen semege emi emmrommninn 15-326 wt carne mete: 
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BiSridsl life. Yes, sir. What I am asking, though, is when a” 


“al | daixy would have both businesses, would the added“ 


’ 
ee 


F) | expense that you have described, was that generally 


«ay | made up for by the price that they were able to get a 


5] | from the home delivery customer -- 


f i 
e ne se 


‘Yes. oe a CR a ee Bt es, Ses rea Ha Ree ee a 
-- or was it less profitable to deliver at home 


8] | delivery and to do that aspect of the business? * os 


e 


a] MR. MATHIAS " Your Honor, Z am going to object 


10} eo to the asking of two questions. okie | sake wesc 4Ue 


ni} I believe if that question is read back, the 


al 
12] witness has been asked two separate questions, ana a 


13} think that’ isan improper. form.” weet ie Sew es Ss 


is a ‘MR. McINERNEY: Let me try to rephrase ie 
: 15| I don't think it needs much more time on the er : 
16 By Mr. Mofnerneys © 202 0°: See tse des 

Wig 
18 | 


19 nore money, on thé ‘one hand, in one aspect of the bus= - 


| 
{ 


Z was just asking whether, cakeae ‘a is which 
aid both, you were saying before that you made a little 


iness, and a little less in the other, and you wouldn't —~ 
characterize that as subsidization of the business that 


| you made hese on, but the business that you nade less 
= jon in your illustration was the home delivery business - 


{ 
{ 


1 in comparison to the chain sence business; is that correst?. 
25 | a 
LA Yes. I can relate that to retail business, is & 


a” 
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laffected by areas, different market conditions, and you 


joan take some areas in the City ot Chicago, and the 
eotutt business today is profitable because they can : 
got ay. the es needed to give the retail customer the - 
service. 
Now, if you get out in some lower income area, 
, and where there are many stores or gasoine stations, ' 
Silene retail business is a little harder, and because | 
Oiicertainly, if someone opens up a 40,000 foot chain stoxe, 
10] no one is going to buy any retail milk within four or 
Hi |i give blocks, or ten blocks of that store; they will walk 
12 | over and get it, but when you get into areas Like down- 
13} town Chicago, and apartments, and where service is the 
ut thing as fax as what is involved in retail, people want 
15 || that service. They are willing to pay for the service, 
| and rataii business can be profitable. Se 
7] Q But as a general matter, you found 4t better to 
ie] get out of the retail business entirely? :: 
a A Yes. That <= that is due to the difficulty of 
20} aistribution, and also of handling the retail arivers’ 
| and so fo~th; it seems like distributors, we, we sold 
our retail routes to distributors, & and they, in turn,. 
| gold the milk. They would operate more efficiently than 
| we could. 


x beliove iin response to a question from Mr. Machiag, ie 


en ee eee 
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| and I think it's eon relevant to the a” | 
i eauinattens 6 ict Fete he ee 


JUDGE HINKESs. Yes, I think wholesale prices 


| would have encompassed discounting that took place to . 


| the stores, and I'd have to allow that. 


| By Mr. MoInorneys .. 


MR. MATHIAS: Alli right, your Honore 
C 


iQ I think the witness has already answered the 


| question that there was a trend, and my pending question 


was what was tho trend? 


| A Weil, there was additional incentives beyond the 


regular discount, such as promotional allowances on 


| by-products. To my knowledge, there was no major 


dairies had a promotional allowance on milk. It was 


} on by-products such as cottage cheese, sour cream, ° : 


3 


| 


BS & & 


BEBE 


ee 


chocolate milk, and buttermilk, and thoss items, of . | 
§ cents for promoting that particular item. - 

And then, of course, we'-- nost of we major 
dairies would have appureved of advertising. In other | 
words, if -hey would advertise a half gailon of 
buttermilk in the newspaper, why, the prose, they would 
submit that avertising to i.e daixy and they would 
allow them what the ad -~ of course, they had to run 


| your name with it, like it would ba ‘Manser buttermilk <- 
_and@ then we would allow them at the rate of theiz 


« 


% 
Pe * Mt ry a. * 
. 


“mk F cekcancimmcan pita cicanaeniakin: qa chemin aise mia a OA AG AOE ALES LS LOS eee OES eee 
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Q And did certified also advertise we _ Chicago 


area -~ : fy 
[a Yes. - 
Q -- Country Delight, I mean.. 


1A Extensive on radio. 


Q How about Hawthorn-Mellody? 


LA . They had different advertising programs. They 


were a little different than either one of them that . 
we related. They seemed to like to get into contests. . 
Q What was the advertising allowance that Wanzer 
granted on milk and dairy products by retail customers, 
what did it come to? 
A Well, we would -- the industry seems to, overall, 
it can vary some. Of course, the ditties eombgeeee. 
but, as a vein: you look at around two mills for your -=- 
two to three mills for your total advertising budget, 
that be, your contributions to your civic situations 
and: -- oe od : 

JUDGE HINKES1 Was that two miljs per point? 

THR WITNESS: Yes, two to three mills per point. 
Q1|| By Mx. McInerney: _ 
22) Q i am not sure that I heardthe full answer, sir. 
23 | : I was asking what your advertising allowance 


2a} would be in terms of -- was there some limit, for 


ad | example, in terms of a percentage of the cost of the 


* 


fame 
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Ha leok at various delivery methods in moving the product from 


b 


i 
{ 
bd 
} 
| 
i 
| 


i the handler to the retailer or we take a look at retaii delivery 


t 


to home delivery and at the various methods used in home deliver 
as well. 


4 © Have you done any research in the areas of dairy marketing 


or agricultural economics? 


A Yes. My Ph.D. thesis at the University of Wisconsin did 


t 


| deal with the Wisconsin dairy trade practice law. We did take 


i 
| alook at various distribution systems, distribution times. 


I have done some work at. Southern Illinois University in the 

dairy area and also other areas in agricultural economics. 

Q Doctor, a3 an instructor or teacher or professor, is it 

necessary in the course of your duties to keep abreast. of dairy 
{ economics and the recent developments therein? 

A Yas, it is. 

Q Have you cover done any consulting work relating in any 
} way to dairy marketing or agricultural economics? 

A I worked for a short period of time with Mid-America Dairy 
4 Cooperative in Springfield, Missouri, on a problem dealing 

with cooperative payments. 

Q Doctor, you mentioned earlier that in your course in 
| deiry marketing you dc take up various delivery systems, I 
wondex if you could tell us what the general types of in-store 
| delivery svetems are which are generally prevalent in the 
dairy industry in the United States. 
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A I would classify the delivery systems into three categorie 
I would title these one, full service; two, modified drop 
service; and three, a drop service. Going back and taking a 
look at each of these full service, modified drop and the drop 
service, first, the full service, the functions that would be 
performed in a full service would be securing the order, making 
up the order, moving the product to the dais case and/or the 
dairy cooler, servicing the dairy case, stamping the merchandise, 
accepting outdated merchandise, making out the bill and collectihg 
by cash, by check or by signature of the inwoice. 
Q Could you define what modified drop service is for us? 
A she second one I mentioned was modified drop. In modified | 
dxop we do have pre-ordering of merchandise and no return of 
outdated merchandise. Billing is by mail. The major functions 
then consist of meking up the order and moving the product 
or the merchandise into the cooler. There is no servicing 
of the dairy case. 
Q Finally, Doctor, how would you define what you would call 
drop service? 
A In the drop service again, like modified drop, there would 
be pre-ordering cf merchandise, billing by mail. The major 

i function then ~- one other thing I should mention is that the 
merchandise would be pre-stacked or pre-arranged in the truck 

} and the major function then is moving the product from the 


i truck onto the dock of the retail grocery store. 


‘ 


2 


3 


4 


§ 


6 


Testimony of Lyle Solverson 20°15 
1549 


Q thank you for your definitions. 

Sust to make ‘seuiibels eave that we know all of the terms 
and it is clear for the racord, could you tell ux, you had given 
us the term in full service "securing the order.” What do you 
mean by that? 

A I mean that the delivery~salesman would go into the retail 
ecders store and determine the amount of product that would 
be needed by that store. 
HQ You had@ also used the term of "putting up the order" or 
Thins up the order.” 
\, Once a delivery-zalesman has secured the order, he knows 
| how much product would be needed by that store. He would have 
ito go back to the truck and select that merchandise. That is 


iI mean by making up the order on the truck once he knows what 


the order is. 
Y) You mentioned the term "servicing the case." What does 


new merchandise in the case and the second is rotation of the 
product in the case moving the older product to the front of 


the case. 


that: consist of? 
A Two major functions, first, one rather obvious is placing 


Q I think you had also mentioned stamping as a part ef full 
ape Can you tell us what that is? 


A In our definition we used stamping as one of the functions 


‘ 


 pezforned , that is, marking the retail price on the product. 
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Q And accepting outdated merchandise? 

A That is accepting merchandise that has exceeded the code 
date on the product. : 

Q I think you did define for us sufficiently what collecting 
4s. Can you tell us what pre-ordering is? 

A For modified drop and drop service, the basic principle 

is that the driver doas know the amount of merchendise that 
will be taken by the retail grocery store prior to going to 
that store. 

Q Thank you for .those very helpful definitions. 

Nov, ie toatl could we go through just quickly to help 
us understand the definitions of modified drop and drop and 
what the difference is? 

A petween modified drop and drop? 

Q ‘Yes. 

A The basic aiz ference between modified drop and drop is 
} that with modified drop the product is whealed into the -- I 
| shouta pay is moved into the cooler; drop service, the product 
” left on the dock of the retail grocery store. The driver 
| would not even enter the retail grocery store. 
| Q What is the relationship of these various delivery systems 
you have defined to in-store delivery from the wholesaler to 
Il che retailer? 

A We ghouls excect because there is less time, I am sorry, 


there is less functions being performed in drop service than in 


2077 
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wodified drop service, that there would be less time required 
for drop service than for modified drop service. Likewise, we 


should expect since there are less functions performed in 


‘ 
-inttcinciahinmnsicatipaticiadinppnenianiin cilities caveats ane 


modified drop sexvice than full service, we should expect it 
would take less time to make the delivery. I guess you could 
extend this one etep further and come to the conclusion that 
it would require less time for drop service than for full 
service. 

+o Then as I understand reduced services results in reduced 
tb les e 

A Exactly. 

re) Doctor, in addition te the method of reduced services as 

S dacte or methed in reducing Gelivery time, is there any other 

method or factor which has &@ reijationchip to reducing delivery 
tine? 

A Another factor that would result in less delivery time 

par unit would be a larger guantity taken par delivery. In 

other words, we should expect that as quantity taken per deliver; 

or ver stop increases that delivery time requirements per unit 

would decrease. | 

Q As a method or factor in reducing delivery time, which is 

more important, the taking of greater quantities or volume or 
reduced services, in your opinion? 

A In my opinion, thea greatest time savings would be taking 


larger quantities par delivery or per stop. 


| 
| 
| 
{ 


{ 


} 
4 
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Q Doctor, in giving us that very helpful explanation, you 
mentioned the texm "unit." Could you define for us in a general 
sense what you mean by the term “unit” as you are using it 
here? 
A We are using a standardized wit. Our definition of one 
unit would be one quart as the basic standard. 
Q One quart of milk? 
A That is one guart of milk, right. 

MR. SOEFFING: Please mark for identification Commission 
Exhibit 181-B which is a document entitled at the top “Pigure 
12, Time Requirements Per Unit for Full Service and Modified 


Drop Service-Wholesale Milk Delivery.“ On one side is the 


bottom, "Number of Units Per Delivery." 
I hand you Commission Exhibit for identification 181-B 


and ask you to familiarize yourself with that document. 


= "nelivery Time Per Unit,” in minutes and at the 


MR. PALLS: Ia that the document you furnished to us 
| veevisdier? : 
| MR. MATHIAS: Yes, it is. 
| MR. FALLS: May I check and see if I have the right one? 
| Thank you. 
| MR. SOEPFING: Your Honor, some of this has been 
unfortunately cut off by the xerox machine, but I think it 
| wana serve the purpose as an illustration. 
(The docunent referred to was marked Comatission 


Exhibit 181-B for identification.) 


(eee: 1554 

is a narrowing of ‘che difference in tima between full service 

and modified drop service as the delivaries becone larger. 
When you say .n time, do you mean in time per unit? 


Right. I should mention again that on the vertical 


Testimony of Lyle Solverson 2077 


ae we have delivery time per unit in minutes. On the 


oo axis we have the number of units per delivery. 
Therefore, as I understand what you are saying, as 
volume goes up, delivery time savings per unit between modified 
and full service decreases; correct? 
Right. 
Would thet sama pattern as you have illustrated for us on 
6 graph hold true between, let's say, full service and 
i acsietes service and modified drop sevice and drop sarvice, 
as a general pattern? 
A «Yes. If we put in the time requirements for full service 
land drop service, that is, if yon took a look at drop service 
to begin with, you would find that the time requirements drop 
substantially in the low volume iiieaciheiid then the curve would 
tend to flatten out. If wa compared drop service and modified 
drop service, we would see that the dibeceenns in time require- 
ments between drop service and modified drop service would tend 
ie narrow as quantity taken per delivery increased. 
We woul’ have the sana nattern 42 we compared drop service 
yj wi tin fvil garvice, right. ; 


that. explanation and what reasons can you give us for this 
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result? 

A There appear to be two reasons for the narrowing of the: 
differential in per unit time requirements between full service 
and modified drop service. The first reason is that if we 


| take a look at the elements that go into full service delivery, 


note that a large part of these elements are made up of what 


certain extent making up the order, to a certain extent stamping 
the merchandise, the collection procedure. I would classify 


this as fixed «ime chat is, time that does not changs as the 


| would call fixed time, that is, securing the order, to 4 
Hy 


number of units taken changes. 

Therefore, as we get into the larger quantities this fixed 
time, this uniform time is spread over more, & larger number of 
units. i That is the first reason. ae: 
A second reason that I have observed is that as you do 
get into the larger deliveries, that is, the larger number of | 
units taken per delivery, that full service at some point tends 
| to come faixly close to a modified drop service. That is as youl 

gat into larger deliveries, what happens to the wxtra product, 


it does not end up in the dairy case. It ends up in the cooler 


® 


which was my definition of modified drop service. 
So again, in review, I have mentioned two reasons a large - 4 § 
nuuber of fixed time for full service in relation to modified — 
drop and secondly, when you get into the large deliveries thet be | 
full service does tend to resemble modified drop service, : 


he 
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MR. FALLS: Your Honor, this testimony and exhibit . 


obviously depend on a ict of becky data. I don’t want to 
dnuterxupt the testimony by asking for voir dire and I would be 
quite willing to go ahead as it is if I can have it done subject 
to the pogesibility of a motion to strike etige all the testimony 
and croas examination is finished, if there turns out to be 
lan insufficient basis for the testimony. 
JUDGE HINKES: Certainly. 
By Mr. Soaffing: 
0 Doetor, in referring to this exhibit, you have explained 
| certain things to us and the general pattern which it shows. 
From your experiences, would this situation hold true for 
Chicage ag well as for the other market areas in which such 
patterns have been shown to exist? 
, A ~ would expect that it would hold true for a large 
snatbat ef gaographical areas because what X am showing here is 
time requirements for in-store delivery. X would expect that, 


well, full service in Los Angeles, for example, would be the © 


be the same as €w1l vervies in Miwaukee, et cetera. 


So, we Ite considering a defined, service defined, functi 


} 
| 
santa ag full service in Chicago. Full service in Chicago would 


thats will be oer formed. Wa ave using a standardised unit. We 
are using a quart as an unit. I would expect that it would hol 
axua for a large number of geographical areas. 


Q and in particular, the pattern would hold true for Chicago 
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in your opinion? 
MR. PAILS: I object to that. I think the witness 
answered the question. 
JUDGE RINKES: I will sustain the objection. 

By Mr. Soeffing: 
Q Dr. Solverson, X hand you Comission Exhibit 75A through J 
which hag been intreduced into evidence. Have you familiarized 
yoursel? with this document, Dr. Solverson? 

Yes, gir. 

Doctor, have you inspected Commission Exhibit 75? 

Yes, = have. 

Have you read a copy of the teatinony of Mr. John 
Szczepaniak? 
A Yes, I have. 
Q And looking at Comission Exhibit 75, how would you 
categorize these terma of service which were given to AUP 
considering your definitions of the different types of delivery 
service? a , 
es In my opinion, this Exhibit 75 would define the modi fied 
drop service. 
Q In other words, it would raesenble modified drop or would 
be modified drop? a 
iA It would be, iu my epinion, a nodifina Jrop service. 
eg Did you sisten to Mr. Ssezepaniak's testimony and read his 


| testimony lat ar? 
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A Yee, I was here. I listened to his testimony and iater 
read his testimony ,yes. 

Q Considering the testimony he gave regerding sexvice to 

A&P atores, how would you characterize this service? 

A This is to the A&P stores? 

Q That is correct. 

A Aguin, in my opinion, the testimony of Mr. figezepaniak 

would indicate that the ASP stores were reseiving a mdified 
drop service. 

JUPGE WINKES: or. Solverson, remembering the difference 
between the modified drop and the drop service, it was the 
delivery to the dock, right? 

{HZ WITNRSE: Right. 

JUDGE HINKES: On 75A delivery apparently may be made 
to the dock. Isn't that true, Doctor? 

THE WITNESS: Yes. It is. 

JUDGE HINKES: Wouldn't that make it a drop delivery 

eather than modified drop? 

cen THE WITNESS: Yes. If on page 1 -~ I have a hard 
time keeping track of these numbers -- 754.5, "Deliveries at 
the Store Level shall. be handied in the following easiest 

If it was only to the receiving door of the store, 

this would be a drop service. The judgment I ased that it did 


say to a designated place in the receiving platform to a 


reftiigerated storage box, then that is a modified drop. They 


| : 
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were offering either B or C and I assumed that they could have 
C which would be the modified drop, but that is right, if it 
was only to the receiving door of the store it would be my 
definition of a drop service. 

JUDGE HINKES: So that your answer really is dependent 
Hi ypon whether the option is given to A&P or to Borden az to 
delivery? 

THE WITNESS: Yes. That is the ares whether it went 
tothe dock or to the storage cooler. 
By Mx. Soeffing: 


Q Now, Doctor, what is the relationship, if any, in your 


opinion, between delivery time savings and cost savings, if any? 


A I think it is very obvious that there would be a relation- 


ship between time and cost. If we take a look at a delivery 
and if we could reduce the amount of time involved in making 
that delivery, I think it is very obvious that there would be 
cost savings involved. 

therefore, we would come to the conclusion that there would 
be a very good relationship between time and cost. In fact, 
Y think you covld say that you could use time as a proxy for 
cost. 

If you take a look at the cost curve and the time curve 
they do tend to approximate each other. 
Q What about a situation where a driver or a delivery man is 


paid on the basia of a commission? 


st 
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a 
Hie was wit? the Trade Practice Division of what? 


Wisconsin Department. of Agriculture. 

How was the objective of the project defined? 

The way we started out on thie project is that we would 
act, Frank Groves and myself, would act as economic advisers 
in the administration of the Wisconsin dairy trade practice 
law. The Wisconsin dairy trade practice law contains basically 
three provisions, one is certain non-fair trade practices such 
as providing free cases and this type of thing. A second 
provigion was that sales would not be made belew cost. This 
was a problem that thank God I didn't get involved in. It is 
a very touchy problem. And the third was the price discrimin- 
ation law. 

What we were trying to do in the time study was to’ come 


up with certain standards that handiers in the State of 


time were available from larger quantities and different type 
of services. This was our basic objective, to come up with 
standard times so the handler could use this in computing his 
cost. We did not attempt to come up with cost. We attempted 
| to come up with the times and then allow the handler to apply 
these costs to the standard times. ; 

Q ‘Times he could follow without getting in trouble with 
the Trade Practice Division through the resulting discoumts? 
A 


Wisconsin could use in determining how much —— 
s 


| 
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(wee 
i Q What was your purpose in separately recording the time 


1582 


spent on the individual functions performed in the store? 

1 A I think the basic purpose was, we did review some other 
time studies that had been done. This was the method they used 
i That is probably not a very good reason, but there were some 
other studies we reviewed and we tried to break it down into 
finer detail. I am not so sure we needed it in the end. I 
think this was the major purpose. 

Q You are aware that in some time studies of this sort 
they attempt to develop standarus to determine the time 
allocable to a particular stop. You didn't do that. 

| A We tried this. This was very difficult to do. Once you 
i gtart eliminating various functions you do find cut that one 
function tends to compliment the other function and therefore 
you might run inte different tim standards for securing an 
order and making up the order if one of the other functions 


is missing in that delivery. 


For that reason, we did not try to make up time standards 


for given functions. 

Q How aid you go about classifying the various deli sry 

| stops as between or as among full service, modified drop 
gervice and drop service? 

| A Based on the definitions of full service, modified drop 
! and Grop service. 


Q Did you do it by actually visiting the store and watching 


| 
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what happened and then classifying or did you ask the handler 


| what kind of service was performed or did you do it by looking 


| at the contracts or what? 
A On the form again we were timing the functions. S80 it 
was very easy. We had a time for a given function and that 
function must have been oattinien’. S0 we determined ourselves 
if that stop was a full service, if it was a drop service or 


modified drop service. It was determined by us, not by the |’ 


‘ . 
ee, again etme ee ete a ee aie ee mR RA ciNRIMeRRiNttN cy te: ce ntl Ate tenet tt 
. 


handler, 

Q On the basis to what the form showed as to what services 

had been performed? 

A Yes. - 

lo What 414 you do when the services performed included some ' 

| but not all of the services that make up your definition of 

i full service? 

| A We @id find that most of the stops fit in quite well in 

| our definitions, full service, modified drop and drop. 1 

| should have mentioned this when we were talking about the number 

j of observations, that there were some observations that we 

| eliminated because of this. ‘Thsre is also the possibility that 
we eliminated some observations because it appeared that we 

| were not getting a good reading on the delivery. 

4, @ Why would you not get a good reading on the delivery? 

| A = As an example, there was one route I road with the 4 

jj man and he id have some physical problems. He had a bed 
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leq. I believe he thought that I war a representative of the 
company checking up to see how fast he would move. He was 
moving much faeter than anybody else. 
Q Did the faster movement outweigh the infirmity or not? 
A I think it did. So we eliminated something like that. 
Q Do you know roughly how many observations you eliminated 
because they did not fit into your definitions of the varioug 
types. of service? __ : : : 
A Again, 1% would have to check. Tt wouldn't be too many» 
that didn't fit into these various types of services. 
Q If€ you will turn again to A&P Exhibit for identification 9 
and particularly pages 2 and 3, there is a definition there 
of the three kinds of service to which you have previously 
referred. 

a Yes. 
Q Would you regard these definitions as being in accordance 

| with your testimony today? 

| A Could I just read them? 

iQ surely. 

1» here is one discrepancy on the drop service. I did defiz 

| drop service as being put on the dock of the retail grocery 

! store. I would have to check on this, but I am fairly 

| confident that the time study we id for Spacial Bulletin 73, 

I the product was put on the dock rather then in the back room 


in the etore. 


Q 
| A Right. 
Q 


gia panes ree - oF ene te 
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¢ You are referring to the fact that in the definition as 


| it appears in the Bulletin, it says under drop service the 


wcehk Sor 


} product is prearranged in the each store and the 
| product is put in the dock or back room of the store. 


A Yes, right. 


| Q You are not sure whether in doing your time studies and 


Classifying the stops for purposes of those time studies 
whether you applied that definition or not? 

A I am fairly confijient that the product was put on the 
dock of the retail grocery store. 


Invariably? 


Is there any way of checking that? 
A This should be reflectei in our time sheets, yes. But 


| we would have to go back to the original time sheets to check 
| this out, 

}Q In other words, you say that this Bulletin is just 

| Plain wrong where it suggests that in some instances under 
drop service the product was delivered to the back room of the 
| store? 

| a I wouldn't say the Bulletin is wrong. 


MR. SORFFING: I am going to object to that, your 


MR. PALLS: i think it ie a fair question. 
JUDGE HINKES: ‘The witness will answer, if he can. 
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{wee 
1A I didn't check your figures, but that 4s semewhere in | 


between, right. 
Q So the time required for modified drop service is nearly 
twice as much for delivery in that bracket as it is for drop 
service? 
A Yes. 
Q Having in mind a difference that substantial, can you 
point tothe elements of the modified drop service that consume 
that additional time over drop service? Where do we find that 
} time? 
A There are two differences between the modified drop and 
| drop service. Modified arop + moving the product into _the 
cooler, now that might ecund relatively minor comparing the 

j cooler with the dock, but most of these routes we rodé this 

| vary convenient method of delivery, moving the preduct prey 

! a treck onto the dock which is quite level with the truck, in 

} most. cases, so it 1s quite easy to move the product from the 

| truck onto the dock. A dolly could be used quite easily. 

So it is a very fast method of moving the product from 

the truck to the dock, compared to the moving of the product 
| into the storage Sasser. 
The second difference is in the prearranging of the 
| product. Yor modified érop the product was not prearranged, 
| even though there was preordering It just seened impossible 
to rearrange this produet since the trucks we were riding were 
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"a 
I worked on it. I think a large part of cost accounting 


is involved in good reasonable allocation of cost. A lot of 
| it is knowledge of the area that you are doing the work in. 
So I aid work with them, but the expertise came from the 
accountants. 
Q This thesis rests quite heavily, does it not, on time 
study information? 
A The thesis itself? 


Yes. 


Q 
A No. 
Q 


What sbout the appendix, the appendix sets forth a 
considerable amount of cost study information, right? 
| A Yes. The way the thesis ended up, the thesis was mainly 
a case study of the trade practice cases in Wisconsin. That 
is the way the thesis was. We put the time study in the 
appendix as an addition that we thought might be useful. 
But the main part of the thesis was a case study of the 
1 trade practice cases in Wisconsin. 
ie What I am really getting down to is the time study infor- 
mation in the thesis essentially the same time study informa 
! in your Table 1 which has been marked as A&P Exhibit 8 and 
| cor the Bulletin which has been marked as AsP Exhibit 9. 
7 A There are some differences in, the times, as you will 
| probably note in the thesis and in the exhibit and in the 
| Special Bulletin 83. We did afd some additional stops, or I 
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added some additional stops for my thesis. The thesis was 
completed later then was Special Bulletin 83. So there are 
sone differences in the standard times as developed in the 
thesis as compared to Special Bulletin 83, yes. 
Q Was your thesis prepared before or after you prepared 
your testimony in this casa? 
A Before. 
Q So if I understand you, the tables which appeared in the 
appendix to the thesis have some data that was not in the 
earlier Bulletin? 
A Yes. 
Q Was that data that was accumulated after the time of 
publication of the earlier Bulletin? 
A Yes,it was. In my thesis IT added a time study that had 
been done by a firm in Wisconsin. It was not done by the 
Wisconsin Departmeat of Agriculture or the University of 
1 Wisconsin. 
Q And you combined all of that data to come up with the 
| tables which appear in the appendix to your thesis? 
| A =: Yes. I have not checked this over recently, but there are 
eome differences in the standard times, yes. 
MR. PALLS: I would like to now have marked as AGP 
| @xchibit 12 another summary sheet which I have prepared. 
(The document referred to as Respondent A&P 
Exhibit 12 was marked for identification.) 
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MR. SOEFFING: Your Honor, it will be hard for us 
to object to something that may be irrelevant or objectionable 
if we don't know what is going to come about. May we have a 
few moment to help us familiarize ourselves with it? 

MR. FALLS: May I discuss it off the record. 

(Discussion off the record.) 

JUDGE HINKES: On the record. 
By Mr. Palls. 
Q Dr. Solverson, this document, A&P Exhibit 12 for identifi- 
cation reports to summarize and compare certain information 
taken respectively from the table that you prepared and which 
has been marked as A&P Exhibit 8 for identification and Tables 
1 and 2 appearing in the appendi: ©> your thesis. >. 

Does it accurately reflect those figures? . 

| A I am sorry, I didn't check it with this. What page is 
that on again? 
| Q 203 and 204. 


| A Yes. 


| @ now let mo go back « ninnte to Goverment's Mint 2603, 


aX 


| that ia the curves that you diew. 
}A Right. 

1Q Which data was that based on? Wes that based on the 
| @nta which appears in the brochure which is AsP Mehibat 9 
for identification or ‘in your thesis? aE 
A Tt is based on the Bulletin, ‘stot of wetante 


. ae # 
& 
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milk Géistribution costs. 

Q $0 it does notinclude the complete or fuller information 
in your thesis? 

A Could I mike a statement on that? 

As I think I stated, the data reported in the thesis 
represents the time studies that were done by the University 
of Wisconsin, myself, and the Wisconsin Department of Agriculture, 
Also in the thesis I included data that we had from another 
handler, from a handler. It was not. time ante that we 
collected at the University of Wisconsin or the Wisconsin 
Department of Agriculture. 

I did, however, include that in the thesis. It is not 
footnoted. I don't think it is included in there. I would 
have to read it owe to be sure. The problem that I ran into” 
ineluding that data was trying to match up our definition of 
full service, our definition of modified drop with their 

+ time studies where they were using a different form in 
collecting the data. 


I expect that is where the difference in time does come 


If I recall right, one of the major problens we had was 
in: the area of modified drop. I note from your exhibit that 
the rwdified drop time is considerable less in some of the 


brackets than in the Special Bulletin 83. We had trouble 


oT 
matcuing up their (rsp e@ what they called restricted se use, 
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with our modified drop. ‘This is where we ran into the problem. j 
the basic difference between Special Bulletin 83 and the | 
thesis is in the thesis we did add the tines of an independent | 
handler. ‘ | | aes 
| Q-. But you did put it in the thesis. 
A I did put it in the thesis, that is right. 
Q Is it net the fact, Dr. Solverson, that the numbers chat 
appear in your thesis for full service delivery in every : 
instance show more time for full service than was reflected 
in your Table 1 which has been marked as A&P mnibtt C) for 
identifscation? 
A Yes. 
Q Te it not also the fact that the times shown ia the: in fed- q 
mation in your thesis for modified drop service are in: ess | 
ingtance less than the times shown in Table 1 which hes, been 
marked as ASP Rehibit @ or identification? == 
iA ves. Boe 
.¢] So that if one were to use’ the information ia ‘the. 


a larger difference in tine between full cacvicn a6 
drop service? 
la ‘Yes. 
| ‘JUDGE HINKRS t Xe there any csplantioi of 
the figures are higher = an the thoaie than 7 
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JUDGE HINKES: Ves. 

"HE WITNESS: Again we had a hard time matching 
up definitions the time reporting form we used with the time 
reporting form they used. We don't know exactly. We got 4 
fairly good idea of what services they were offering, but we 
didn't know exactly what services were being offered. I think 
the data -~ | 

JUDGE HINKES: Are you saying that the full niuekon 
of one is not necessarily comparable to the full service of 
the other? | 

THE WITNESS : Yes, the full service as Jefined by 
this handler that we got data from was apparently aif ferent. 
We didn't have the full information from the full service as } 
we defined it at the Wisconsin Department of Agriculture. 
| By Mr. Falla: 
Q Be you remember what those differences and definitions : 
ware? : : 
A Bo, I don't. The problem we ran into was that the form 
used by this handler in collecting this time data was in 
| very much less detail than our forms. It had total, if. 
| I recall right, total time involved in making a given : : 
delivery. They classified it "full service,” "drop euerion» 
I believe there was a third classification. But it wag defined : 
acvording to their definition without specifying what function a , 
| was purtotned, . = ae 
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Who actually did this time study? 
A Sealtest in Milwaukee. 
Q 
outside firm? 


A rf I recall right, it was an in-house study. < : 


Q Apart from what you are able te gleen in the time at os Les, 


41d the information come to you in some form whidli 

you to see how they had defined full service and. md aod rr 
arop: service in taking the study? : 

A Yes, it did. Well, I wili change that. | We talked ¢ 
them about what services were being performed. ‘Tey esc 
the services that were being pertoimea for the three { 


this, but we — they might correspond atte ¢ ms 
our data. ‘ ; ae, 
Q In the course of the information they conveyed at 
aid they describe any differences in the services e 
| fui service customers in the area, they studied as 
those you studied? 7 : oe 
, | A t have a hard saints but 3 doa te 
any. differences in the ‘fol mrvice. I do recall sine 
in the modifies drop service. ‘they aid have sone 0 
: they were dropping the product ‘dn the back room ; . 
Hl the storage cooler (OF thay wate acopeing st ae. 


¢ 
} 
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where seemed to be some variability in their defirition 


of the modified drop. But it is here that their modified 
drop might be less of a service than our modified drop as we 
defined it, moving it into a cooler or in some cases the back 
room or in some cases leaving it on the dock. | 

JUDGE HINKES: We were speaking about the fui] servi 
aot modified drop. | I asked you for an explanation of the 
difference in times. You said the comparison : of services 
was not necessarily identical. Now if I understand your 
testimony, they were similar. Which way is it? 

THE WITNESS: I don't recall a difference in service 
between this handler and our definition of full service. 

JUDGE HINKES: ‘Then how do you account for the 
difference * time? 


THE WITNESS: About all I could say is that we did 


| interject another set of data in the thesis. It did change 


the system. 
By Mr. Falls: 


Q Did the thesis data -- 


1 A By the way, it was not data that was collected by us. 


| it was this independent handler data. 


io In compiling the thesis data, aid you add anything that- 


_ W you had before other than the data from this individual handler4 


A Ro, I did not. 


Q wen: in the thesis description it 


to whet 


» td 
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conducted by the Wisconsin Depariment of Agriculture and the i 
| agricultural studies of the Univecsity of Wisconsin, 1963 to | 
1965. In -your booklet, Allocation of Wholesale Milk Distri- as 

bution Costs, you refer to time studies conducted by the 
Wisconsin State Department of Agriculture, Department of 
| agricultural Economics, University of Wisconsin and cooperating 
|| aniries during 1963. a 
Now that.c“rries, ‘t geems to me, a suggestion that there. 
i was one set of data that covered a different time period. 
A ‘The major time period was in 1963. ‘Tha thusis states 1963; 
| to 1965. 1 should have added in the thesis this was not 
caught, that we did use as data from that other firm which 
| was at a later date so it included it, it was in 1965, I be 
thet we picked the data up from “é independent handler. 
1 Q But there was no data from the Wisconsin State Department 
of Agriculture from any later time? 
A No, there was not. 
i-Watawi <1 WOU Like to now mark as ae) Exibic 
| 13 for identification another summary sheet which T have 
| prepared. Inview of your Honor's ruling, this exhibit also 
refexs to the 60 cents and the hypothetical allocation. In 
accordance with your Honor’s ruling I will strike that portion 
j out and not ask the witness about it. : 


SJUOGE HINKES: Very well. 
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(The document referred to as Respondent A&P 
Exhibit 13 was marked for identification.) 
| By Mr. Palls: 
| Q Dr. Solverson, again this purports to show first the 
time required for full service delivery as taken from your 
\ fable 1 which hes been marked as A&P Exhibit &. Tt has used 
| the time for drop service which is reflected both in your 
} thesis and in the allocation of wholesale milk distribution 
1 costs bulletin and I think there appear the same numbers in 
both places. 
Can you verify the correctness of these numbers? © 

A Yes. 
Q waking those sets of data, the consequence is that the 
difference between the time required for full service and the 
time required for mdi fied drop service -- let me ask you to 
correct the axhibit. Under 3 it should say "time required 
for drop service,” not "modified drop service." Does that 
{ then give, Dr. Solverson, a difference of time for the 
Selivery of the 501 to 600 bracket of 36.14 minutes? 

| MR. SOEPFING: 1 will object. 1 think he has already | 
testified that he used different data in the thesis from that 
which he used to prepare the data for us. If think he explained 
he injected certain data that they didn't have. : 


By Mr. Palla: 


| 9. dust to clear that up. It is true, is it not, that there 
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] is no difference between the drop service data at least in 


j this bracket as between the brochure which was prepared in 


i] 
q 
4 


Q 
lA 
Q 


] 1964 and the thesis which was prepared later? 


Right. 

So we are dealing with the same data? 

Right. 

It am not sure we had un answer to the last question which 


| was whether the difference in minutes per delivery in the 


h 501 to 600 bracket between full service and drop serv‘ce, 


A 


j using these data , is 36.14 minutes. 


I am having a little problem here with all these papers. 


| Where did the 57.52 number come from? 


That figure is in yom Table 1. 


. Yes, I have that table, 


What is the answer. Was the answer yes? 
Yes. + ’ 
fer unit 
That worked out to a eae seranee Of 066? 
Yes. 


MR. PALLS: Your Honor, I wonder it we might take 


| a five minute recess. I am trying to decide which exhibits 


to use and I think I might expedite that with a few minutes. 


JUDGE HINKES: Very well. 
We will take a short recess. 
(A brief recess was taken.) 


JUDGE HINKES: On the record. 
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to let the witness and the government have a preview of 4 
couple of exhibits. 

JUDGE HINKES: Very good. 

MR. FALLS: Wow I would like to have marked as AG? 
Exhibit -- 

THE WETWESS: I wae just going through this cosapar ing 


, aoe Bulletin 33 with my thesia and it has Leen sometime 


; MR. PALS: We made use of the recess, your Honor, 


| ago that I wrote he thesis. X was just <xrying to recall where 
the inconsistencies were between Special fulletin 83 and the 
thesis. 

The point that I do remember, where we are getting 
some of the variation, especially in modi fied drop, is that the 
time deta that wa got from this indepandert handler was 
divided into two different categories. Ine was full service. 
The other was a restrictad service. 

So there were only two categories. Sc the changes 
that were made from the Special Bulletin 83 to the thesis are 
in full service and modified drop service. Tf checked this 
cover in the drop service in Special Bulletin @3 time requirements 
and in the thesis should be the same. I think we went through | 
thet. 

So to explain the differences in times for the 

modified drop, there appeared that there was & large amount of 


variation in hoy they éefined this restricted service, some of : 
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| it moving inte the back of the store, some of it moving onto 

| the Gock, in fact, some of it moving into the cooler. So thare 
| was quite a variation there. Xt was my decision to throw it 

| ints modified drop. 

| I expect that there might have been some drop service 
involved in that actually. ‘It apparently covered quite a wide 
| variety of functions performed by that independent handler. 

a I still have no explanation for change in full 

| service. 

JUDGE HINKES: Looking at the modified drop, and 
this is the A&P Exhibit 12, how would that affect the figures 
that you show for modified drop service delivery then? The 
| left side colums are your figures that you gave us today? 

THE WITNESS: Right. This was based on Special 
Bulletin 83. 

JUDGE HINKES: The left «ide, you mean? 

THE WITHESS: Yes. 

JUDGE AINKES: And the right side is your thesis? 

THE WITNESS: Yes. 

JUDGE HINKES: If I understand your testimony, the 
4 difference shown between these two sets of figures is hased 
| upon your decision to consider the information that you got 
1 to be properly allocable to modified drop service delivery? 


THE WITNESS: Yes. There was some decision that had | 


4 to he made there, would I use it in my thesis or would I not. 
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1 to nee it in my thesis. Apparer*?y there was aie 


able amount of veriation in this data because of their 
fefinition of a restricted service. 
JUDCR HINKES: I see. Very well. 
By Mr. Pails: 
Q We still are clear, are we not, that you do not recall 
there was any difference in the definitions between full 
service? 
A No, I cannot explain the differences in full service. 
MR. FALL®: i would like to have marked as Exhibit 
16 another of these tables that I have prepared, summary 
tables. 
‘The document referred to as Respondent A&P 
Bxbibit 14 was marked for identification.) 
Py Mr. Fails: 

, Q Look at ASP Exhibit 14 for identification, Dr. Solverson , 
does the first entry properly reflect the minutes required 
for full service delivery in the 501 to 600 quantity bracket 
as taken from your Table 1 which has been marked as AGP 
Exhibit 8 for identification? 

A Yes. 

Q and the 36 minutes properly reflects the time for a 
modified drop service delivery using the data from your thesis? 
AR ‘Yes, Y checked this once ieaeen: You did use some 


average here. = taka it. 
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lo No, that is not an average. That is appendix Table 2, 
i page 204. 

la Ave we talking about Exhibit 15 now? 

}o mo, 14. 

iA Yes. 

MR. SOEFFING: Your Honor, I would point out that 
in 2 it says 501 to 600 whereas I have on my sheet 500 to 599, 
Am I correct, Mr. Palls? 

MR. PALLS: Yes, I think in this instence the two 
tables defined the brackets differently. One defined it as 
$01 to 600 and the other 500 ‘«: 599. 
By Mi:.. Fellie: 
9 tie you think that would make a significant difference? 

ja No. 

Q So the difference between full service and modified drop 
service, the difference in time for one delivery to the 501 to 
600 bracket or the 500 to 599 brackets, would be 21.52 minutes? 
A Right. 
Q And the difference between minutes por potas would be 
-039 minvtes? 
A -Right. 

MR. SOEFFING: I want to point out that in doing 


that for the record, Mr. Palls took full service from one table 


| service and then he took modified sezvice from enother table 


| 
| in which there was also certain figures on that for modified 


in which he did not use “iP other words, which is from the 


aa 


LI 0G Testimony of Lyle Solverson 
— 1623 


casas the driver salesman vould pick a case up, or a couple 
of cartons up and carry it into the store. That is one pos~ 
sibility, of carrying several cartons in, or carrying a case, 
or a couple of cases in. 

Another possibility would have been wheeling product 
into the store on a dolly. 

Another possibility that we saw in drep service where 
the product was being moved on to the loading dock was slid 
the pallet off frau the truck on to the loading dock. 

Q Cartainly in ali or most of these modes of delivery 
there are occasions when the deliverer or the employee is 
moving a case at a time. Is that right? 

A Yes. 

Q Lifting the case from the truck on tio a dully, lifting 
a case from the dolly atte ene cooler. Is that right? 


A Yes. 


Kind 
Q With respect to elenants of that Sime, would it not make 


a Gifference in your cout allocation or your time allocation 
how many points the case contained? 

A Yes, it would. 

Q It is true, is it not, that in some instances the case 
would contain more points and in other instances less points? 
A You are talking about a full case? 

Q A £€ull case, in the area you studied, did they have any 


glass containers? 
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A There was some, very littie. 
Q Isn't it a fact that in some instances glass containers 
and paper containers of the same point value occupy different 


emounts of space in a case? For example, a case of glass 


quarts may contain fewer points than a case of paper quarts? 


A Yes. 
Q In that kind of instance wouldn't it be appropriate to 
allocate time with pect to some of these elements at 
least on a case basig rather than as a point hasis? 
A Yes, thut is an alternative. We took a iook at the 
studies that have been done where they have used the case as 
a standard unit. We tried to come up with a unit value that 
would represent the amount of labor expended. 
Of course, there is going to be some error here. One 

of them you brought out is the glass versus paper. 
Q So if you used the mechanism you used, you don't take 
account of that particular area? 
A Your specific example, glass versus paper, no, we did 
not. 
Q In the course of your studies both in connection with 
your thesis and in connection generally with the milk and 
dairy industries, did you find that there was frequent occur- 
rence of non-price competitive practices? 

4 : MR. SOEFFING: I will object, Your Honor. That is 


beyond the scope cf the direct examination. 


eth 


“wen 
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duty. 
Q Did you have any supervisory control ove: these routes, 


sir, as route foreman? 


A No; there was another foreman above me, the regular whole- 


sale forenan, plus there was a man above him also. 


o wm & & ® 


Q Well, were you familiar, in this position, with the vari- 


ous wholesale routes in a general way? 


A Yes. 


Q And were you familiar with the major cus‘omers lecatec on 


the various wholesale routes served ovt of the Hammond branch? 


A i wasn't at the beginning, but gradually 2 learned che 


a@ifferent routes over a time span or 2 period of time; by run~ 


ning special deliveries to this one and that one, I would learn 


where the stores were and everything. 


Q Were you familiax with the procedures, the delivery 


procedures, in effect. on these various routes? 


A If i was to run a route, I would go with the driver and he * 


! 
would show me where the stores were, what door he would stop at 


and who he would see and where he would ieave the milk, and 


80 ON. 


Q Now, as an assistant route foreméen, starting in, I believe 


you said, 1963, what were your duties at this point, sir? 


MR. cCHARFURs Your Honor, if I may interject, I 


don't think it was 163 when Mr. Szezepaniak said he started as 


assistant route foreman. I am not sure about that date. Could 


o a> WK a & pC & 


® 


10 


| Q _ And did you begin at that time to make deliveries on the 
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we just clarify that again? 


so-so 


JUDGE HINKES: When aid you say you etarted as 


assistant route foreman? 


THE WITNESS: In '63, I became —~ they had me quoted 
as a foreman. However, I was out in the count:ry fie a country 
for a couple of years, learning country routes on the trailers. 
By Mr. Mathias: 

Q: Approximately how long did you serve in this capacicy? 

A My con was born in August of '65 -= 

Q And you were -- 

A Then I came back intc Hammond. 

Q In approxiamtely August of 1965, you came back into 
Hammond? 

A Right. 

Q Starting in August 1965, what was your title at this 
point, sir? 

A They still had ma classified as a foreman. I was gatting 
foreman'’s pay. - 
Q And what were your duties in that position, sir? 

A Like I said, whatever might come along, from moving cabi~ 
neta and iceboxes or putting up cases cr running special 


deliverias. 


various routes in the Hammond area? 


A Yes. 
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RQ: And approximately how frequently would ycu have to rua E 
2} routes? 
3 A Most generally it would be during a vacation period. If 
41} they didn’t have a vacation man handy or a couple of them 
5 li wanted to go at one time, I would learn the route and run it. 
6 iQ Were there any other times when you would have to run the j 
7 } route other than vacations, such as illnesses or cbhsences? | 
Sua Sickness. 
9 Q And was it necessary in this regard fo: you to have a 
10 |} general familiarity with the various routes, wholesale routes, — 
i1 {| of the Hammond branch? a 
12 ||A That is right. 
13 1 Q Wow, Mr. Szezepaniak, in the period 1965-1966, do you 


14 ‘ recall that Burger's Market in Hammond, Indiana, was a customer 


15 |i of the Borden Compzny” 


16 WA Yes. 

17 }Q And this was served on one of the Hammond branch routes? 

WHA Right. 

19 }Q And you were familiar with this stop? 

20 | A Yes. 

24 i Now, in the czse of Dick's Market, ao you recall this par- 
i 


if 
ae store as beang a Borden customer during this period of 


time, 1965-66? 


$ 4 
* Yes. They went cut of business. I can’t remember what 
:year it was they went out is the reason I hesitated. 

' 

§ 


i e 
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MR. MATHIAS: I might note for the record that this 
store cuaned aperstites on January 14, 1967. 
By Mr. Mathias: 
Q Do you recall, during this period of time, 1965 and 1966, 
Mr. Szczepaniak, whether Borden served the Model Food Center in 
Harmond, Indiana? 
A Yes. We also lost them. I don't. know when it was. i 
can't quite remember. 
But you were serving them in this period of time? 
Yes, I believe it was. 
And were you faniliar with this stop, sir? 


Yes. 


on FF OO PRP 


Do you recall a store known as South Town Market in Gary, 
Indiana, and whether or not this was served by the Hammond 
branch routes in this period of 1965-19667 7 

A They also closed up. I don't know when exactly, but I 
remember it being served on one of our routes. 

Q This would be in the middle 1960's, before they closed? 
A Yes, 

Q Do you recall tvo Joseph Tittle and Son etared, one in 


Highland in Hammond, Indiana, and one on Homan Avenue in Han~- 


mond, Indiana, as having been served by Borden in the '65~'66 


| period? 


A Yes. The one on Homan closed up also, and I can't quite | 


remember the year there. 
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MR. MATHYAS: X would like to note for the record, 


your Honor, that that. atore ceased operations on April 1, 1967. 
MR, SCHAEFER: I would just like to say, your Zonor, 
.that I hope the witness is not taking this information tc sup- 


plement his testimony in some way. The distinction here is 


o @q Ss @G bk 


clear when Mr. Mathias interjects these dates. 


JUDGE HINKES: Well, the witness's statement stands 


6 |i as given, but there is evidence already in this proceedira to 


9 li the effect as to when thage stores ceased doing business, and 


10 | this recital cf Mx. Mathias, of course, is merely a recital of 
11) evidence already in. It does not necessarily become par: of 
12! this witness's testirony. 


MR. SCHAEFER: Insofar as it is in the reaord, I 


14 | understand that, your Honoz, but I hops we keep the distinction 


17 MR. MATHIAS: ‘Your Honor, I believe it .s quite clear 


16 


that I am not suggesting any dates to the witness. I have made 


the statemants only after the witness has testified. 
By Mr. Mathias: 


Q Mr. Szezepaniak, did the Borden Ha:.ond wholesale routes 


Lake Street and one at Village Court, in this period 1965--66? 


A Yes. 


Wallies 


9 And did these Borden wholesale routes serve Wabhy’s Market 


bok, | : 


! 
iS | here. 
16 | JUDGE HINKES: Very weil. 
| 
| 
i 


i 
| 
pe two Joe Tittie and Son storas in Gary, Indiana, one on 


Testimony of John Szczepanik 42113 


oe 


j in Hammond, Indiana, during this period 1965-1366? 


A They were on one of our routes, yas. 

1 Q -. And were you familiar with this stop, sir? 

A Yes. ; | 2 

Q And, finally, did the wholesale routes out of the Borden 
Hammond operation serve Wilco Food Center in Gary, Indiana, 


| during this period, :.965-19667 


A Yes. 
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Q And, Mr. Szczepaniak, were you personally familiar with 


a 
° 


all of these stops that I have mentioned? 


A Over a period of} time, I learned them one at a time by 


12 special deliveries or by running a rovte. 


Q Now, Mr. Szczepuniak, the routes out of the Hammond area 


did not serve the Va!.paraiso area, did they, sir? 
! A No, sir. 
Q ‘Do you know how this area was served, sir? 
| A I believe they were served by a vendor or pmiiediiny I 
don’t really know, << am going on hearsay. I don’t know. 
Q Mz. Szczepaniak, I hand you Commission Exhibit 123 A 
through C and ask you to familiarize yourself with this 
document, sir. , 

JUDGE HINK'US: This document has already been 
received in evidence’’ 


MR. MATHIAS: It has keen received in evidence, sir. 
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ia (Continuing) Are you familiar with this document, 
21 mr. Szczepaniak? » 
SHA No. 
4a Are you familias: with the terms cf service outlined in 
$i that document, sir? 
6ila You mean the delivery setup? 
7HOo Yes. 
GHA The delivery set:up I would be familiar with. 
$i Q Does this document describe the terms of service and . 


10 !! @elivery which were .n effect in the Hammond area and Gary area 


if i} in 1966, sir, and iater periods? 
In reference to what, sir? 


In reference to the general texms of service. 


A 
Q 
wha Deliveries, you mean? 
15 4} Q Yes, the delivery-service terms that are outlined tnerein. 
A They were servec: six days a week. 
Q Was there any requirement, sir, that they had to be served 
six deys a week? 
A Yea. 
Q What was this requirement, sir? 
| A Our union contract, sir, requires six-day delivery. 
Q So that you were: not able to give any lesser~number- days 
delivery to any particular customer? 
A No less than four, the contract stated. 


Q And whdt is the six-day week, then? What was the 
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f requirement in this :x-egard? 
A Six days delivery -~- six days a waek. 
Q Were all of the large supermarket chains served six days a 
week? 
| A ‘All stops was. 
MR. SCHAEFER: Can we have a time pericd on that 
again, your Honor? 
MR. MATHIAS: I used the term "1966." 
By Mr. Mathias: 
Q This answer would have pertained to the time period 1966. 


Would this condition have continued following the year 1966? 


talking about? 


MR. MATHIAS: The six-day delivery. 


MR. DEMBROW: Thank you. 


17 || By Mx. Mathias: 

1% HQ The six-day delivery requirement continued after 19566? 

19 A Yes. Q 
20 1Q And was it also in effect in 1965, sir? 

21 WA I em sure it was. The best I can remenber, we always 


delivered six days a week -- the routes went ovt. 
Q Now, was there any time in later years when this ocircun- 


| 
A Yes. 

13 MR. DEMBROW: Excuse me. What condition are we 
| stance changed, when delivery was made on a less~than~six-day- 
| 
| 


| pex-week basis? ¢ 
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A Not that I delivered. 


JUDGE HIV’ ®i: Let me understand. You say that. tais 


¥ 


was a six-day deli, 2.) crogram but; that the anion contrac’: 


| only provided not fewer than four? 


sees 


SC we tae 
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THE WITNESS: Six days, no less thar four. 
JUDGE HINKES: So, if I understand it, the union con- 


tract would permit as few as four-day delivery program but the 


practice was a six~day, is that it? 


THE WITNESS: Right, siz. They al} sad six-day 

@elivery. 

JUDGE HINKES: Very well. 
By Mr. Mathias: 

Q Now, in connection with sales to the supermarkets, both 
chain wend independent, how were deliveries at the store .avel 
generally handled? 

MR. DEMBROW: Excuse me. Ara we talking about ali 
supermarkets? 

MR. MATHIAS: ‘our Honor, I would prefer my question 
to ba answered. I would rather not be interrupted] by A and P 
counsel. : 

JUNGE AINKES: Yes; i don’t think we should engage in 
‘these questions between counsel.. If there is an objection, 


state it in the acceptable form and X will rule, but otherwise 


j let ue have the question and go on. You will have your oppor~ 


awe 


i tunity to explore the matter further to your hearc’s Content on 


i 
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cross~exanmination. 


MR. MATHIAS: Would the reporter read the question. 
(The reporter read the pending question.) 


THE WITNESS: What do you mean =~ “how were they 


handled"? 


By Mr. Mathias: 


Q 


A 


Q 


How was the delivery made in general? 
Well, to the cooler. 


And this would be true in the case of delivery to an 


A and P store? 


A 


Q 


A 


Right. 
Would it be true in-the case of Burger's Market? 
Right. 


Would it have been true in the case of the Joseph Tit<le 


and Son stores? 


Right, sir. 
Would it have been true in the case of Model Food Cen1:e:7? 
Right. 
Would it have been true in the case of Wilco Food Cent.e::? 
Yeo. 

Well; 
Would this have been true in the case of Markat? 


Yes. 


An@ would it have been true in the case of South Town 


Market? 


A 


Nos South Town, we used to service che case. 
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##Q What do you mean by "service the case"? 
A They had no backup facilities other than maybe one cr two 
3 | extra cases of milk, so, consequently, what milk we brought in, 
4 H we could bring in no more than what would fit in the case, and 
the driver would do this. 
Q And this was a different service than you performed for 
the other customers 1! mentioned? 
A Yes. 
Q What about Dick's Market? Did vou deliver to a cooler 
there? 
A The case there was also serviced by the driver. He had a 
little more backup reom, so we left a little extra in there, 
too. 
Q So in the case of Dick's Market and South Town, an extra 
enrbine was performec. that was not performed for the others? 
A Yes. 
Q Now, did the Borden Company, during this period, 1966 and 
following, have a policy concerning preordering of products and 
advance orders? 
A ‘The A and P usad to give us advance orders. 
Q Did any of the cther markets which I have mentioned provide 
you with advance orders, sir? 
A No, sir. 
Q During this siitoid. 1966 and-foiiowind; dia the Borden 


routes in the Hammond area have any provision concerning the 
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3 return of products? 


211A ‘The only products that we were allowed to pick up were 


3 | damaged merchandise and sour merchandise in date. 

What do you mean by “in date," Mr. Szczepaniak? 

Where the date has not yet expired. 

This would be the normal shelf life cf.the products? 

Right. 

So that if the product were spoiled before the time when 
it was scheduled, the lowest shelf life, well, then you would 
take the return? ; 

A Send it to the lab for analysis. 
Q Now, was this policy in effect for all of the customers we. 
have named previously? 
A Yes. 
Q Do you recall a time when the Borden routes would accept 
| returns on any products? 
iA They might have dohe this years ago prior to my getting 
| involved with it, but I personally have no knowledge of it. 
Q So all the time that you were associated with the wholesale 
routes in the Hammond area, the policy on returns which you have 
déscribed was in effect? 
A As far as I personally can tell you what I personally had 
been involved with, yas. 
Q ana was this the Borden Company policy? | 


A Except damaged merchandise and merchandise bad in date. 


"a 
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1 Q So that, in taking this position, you were following the 
i orders of your superiors in the Borden Company? 
| A That is what way it was told to me to do. 
1 2 Now, Mr. Saczepariak, you mentioned, I believe, that at 
} some times you drove the routes for special. deliveries, is that 
correct, sir? 
A Right. 
Q Now, in the year 1966 and following, did Borden's Hammond 
if branch have any policy concerning the frequency and necessity 
for special deliverias? 
A Frequency or necessity? 
Q Were special deliveries made as a general rule? 
A If a store called up and they needed extra milk and we had | 
it, I would take it to them. 
Q Was this a very common occurrence, Mr. Szczepaniak? 
A Nothing of any cegular nature. You never knew. 
Q In the case of the . scheduling of your route, was the 
route arrangeé so that the stops at the various stores would be 
made at. the time most. convenient to the Borden driver? 
A The drivers set up their stops by their areas that they 
serve. We had one rcute in the Hammond, East Chicago area, ind 


we had another one in the Gary area in the south and another 


ey ep care nn amit 2 neg ent NA RS 8 RN A RO I 
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| ohe east of that. The drivers scheduled the stops the most 


} efficient way possible for themselves so they wouldn't be back~ } 


| tracking and thic and that. 
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Q Mr. Szezepaniak, during the pericd 1965 and 1966, what was 
the method of payment of the drivers in the Hammond branch 
area? Were they paid on an hourly-wace or commission basis or 
just what was the mei:hod of payment? 


-A Weekly rate plus commission. 


Q And what portion of their pay would «he commission be, 


approximately? 

4 Depending on the number of points they run through the 
month. 

Q The commission would vary in accordance with the number 
of << 

A Sales. 

Q Woul, the commission be a major portion of their salary in 
most instances, Mr. Szcsepaniak? 

A The bigger routes would receive more than the smaller 
routes. 

MR. MATHIAS: Youx Honor, I have only a couple of 
more questions of this witness. Then I would like to try to 
identify a few exhibits through him, and I think if we would 
take a brief recess at this point where we could sits thoes UP, 
it would expedite things. 

JUDGE AINKES: Vary well. We will take a short 
recess at this time, 


(A short recass was tuken.) 
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JUDGE HINKES: You may contigue, Mr. Mathias. 


fe 


By Mr. Mathias; 


Q Mr. Szczepaniak, you mentioned thet in the case of the 


p>» 8 


AGP stores there wag a pre-ordering cf the product. In the 
case of the other atcres such as Burger and Title stores. how 
was the ordering handled in those cases? 

A By the driver himself. He had what we would call a 

| buildup of each produst in his book, a daily buildup and he 


would build the product up through that:. 


In other words, 21 knew the approximate Jevei that each ~~ 


Of sales. 


Right. 


~ 


Q 
A 
1 Q Of sales that each store required? 
A 
Q 


And how would he determine then how much was needed in a 
particular store? 
A By the buildup in his book fxom prior deliveries. 
Q He would check to see what was on hand, check against: his 
bock and what difference was xcequired? 
| A Right. 
iQ. Now there was also a mention of some discussion of zpecial 
| dstiveriac. pid A&P stores in the Ganncnd ares ever get speci 
| delive:ies after the private iabsl program went into effect? 
&~'* Yes. ' 


i 


| Buxgere Model Food Canter and Wiico Pood Canter and Wallic 


Q Now in the cage of the Joseph Title and Son Stores and 


| * Was 


om 
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with wnich you were associated? . 
A xt went soot to the Jine, uy, possibly 50 niles ernst of 


tke Wiesissippl, 50 miles cast off the Rock Tslend-Quad City 


Oe- Bee. © Bo SORE Or 0t aM e-08 +e 


excae It startad on the wastern hourdry. It would be appetite. 
nately 50 mi‘les coast, Dsenuse Rock Zelané covered thet area. 
Q You did not go inte Lour? 


A Yo, I did not, but as fer as Tora wes concerned, I did. 


nanile anythinys for AG P that vont into Icva, but ft was not 


2oae 


nemmally part of the Chicago branch you éxe epesaking avant. 
It went south aimost to Poovia, but rot into Peoria. It wet 
west as far as Scuthhend. 
Q Donte you mean cast? 
A - Yes, I em sorry, northeast and rorth to the Wisconss2 
Livde 
Q Tais was Ghe araa within wrich you sre primary comers 
was direc ted? 

What position did Jacoph Maione haves in either wi these 
unite? 


a Jose ah Malone was with the aisvision, the Central Divivion, | 


end I think he was a Vice President af the Contral Division. 


Be wee carebis oa all the rules and the market orders and acted 
as 2 gcuiza for many operations that wa woxe involved in. 

Q Be, Tarz, as Chain Store Sales Maaager -- is tyat the 
ticle you vsei for eoucockte I don’: want to confuss the 


recoré. @zc Le Chain Store Sales *mmger? 


e 


* 
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THA Ghat was tho title £ was given. Hy card shoved Sales 


al} Manaser, Special Accounts. 
311 Q In this position, what tera your duties, sic? | 
aia I called on chaia store heedguarters. I had a few mon ia 
s the field who vorked with intiviewal storns at openings. ans | | 
6 {t entailed anything in connec‘.ien with the sales 20 A & P | : 
afd to Xreger.ard to Zagle and any other Corgorate chain organi. ‘| 


oce 


19 jj Co whem we wore selling. Anything that occurred with Pirst 


7 t) 
8 gations a Soe y 5 ° | 
9 ~ { think chose were tna only mies, at that varticular tiu2, ‘ | 
2 
at National, it was my job to go over thove. : ‘ 
© 21 Q ~~ Yeu would contact the large sozppzate chalas, G¥Siz theaga i 

4g |} YOU werg Tot selling to thie? 

I 


1a |} A Oa Cecasioan, yas. | 
15 Q What part cf your duties accsuited for the greatest gore ; 
sg || tion of your timo? 


wha  ‘gince A & P was our big account, Ir spent fax more tine 


ooh 
@ 


with A & © chan I ala with anything elise. In fact, the jreater 


ay 


Z cera pce ae wt 
19 || Paxt, cametines and ducing this period under diseudsion, I { 
29 ) think I srent almost the hulic of my time, perhaps 80 y «can. 


ay || Of my thine was spent with then. § 


Q This wan 1364 an@ 1965? 


22 
os |} A Yes, sir. 

24 i) 2 You entioaed A & P, Rroger and Yagle. Were these the 
25 


‘ only corporate shalns to. which you were selling in this yerioa 


[ore 


oon 2 © & BW HR OM 


| 


: the fect ‘that it had been Brought Up. 1d hate ots 


| Q What eboct Hr. alone? : sy 


AG 2 eonccrnizg private lahal? 


“e — of Covscy a art 


thet tiey vere esting 4p. vithe » 
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i 
You mentioned Me. Schmidt... Aa ee nen eee t 
That is right. - — ae Cees : a 
i 
4 


ny oO 


Nhat Gia you do this tise? hat nappancd next? | 
at thet particuler tine, . It mentioned . to. our management. 
people whet had ovourred, but nothing was dons about it, and 


nothing was asked for, ani it was just a way of talking, that 


gometina they might = intexested. They @ian't knou whea, and 
I did not pursve ite eo 


Q 


Bid you have. any daternal diesussiions with management coa-{ 
cerning che possibility, at that. tune, of supplying as 22 


A. = tolé thon about vite frere vas no reai di. scusnlon, ‘just - 


Se Sr Ee gress ick <a ¥ 


oo ” 


Q When you refer to the — people, who would thie 
include, six? - 


A It would include Myre Hintter, possibly Hr. Pogerson, sous 


times Mec. Heddon, bat largely sic habmasce _— 


wie 3 


A and yr. Malone and Orville Goze at a , later date, bat zt, 


aia not bother Oxville —_ acts on that. f forget when he ng: 
came into the pictures oii ee 


rr Ste oe arate Kes Peas hae A 
e 


Q “Nhat eos tho net erent in the desinge botwees Mee a 


% “% £8 esa) 4 


“3 Re 
OF 8 


A. sera tine An Sumaxy, Minor Sebmist asked us.to obart : 


thinking alout giving thin a wwota an private lovel itens fox 


a > a: 
i ie 
oe 


2 1 26 | eit inony of cocina. Tarr . | ‘ - 930 
catcago end the Chicago heanch ‘of tha-A & ¥ Toa Company. 


geass cates * ¢ 


Was this a request made to yous ‘Me. Tarr? 
Yos, sir. 


tenet 


‘aie wan thin winked pia he come to you? 


I was over one time. If wes over there once a weck, ani 


on Oe NIE + TAL TERT MT SST 
ae - ‘ 


sonetines two or three times, depending cn whether I had a 2am 
ticular problem to take up. In <ho course of being over th3re, 


I was there ac the time. I did nct go eves there espacially 


eo ow ow & & NO 


for thet, ani he told she to stars thinking abeut it and start 
preparing secgathing. 


—_ _ TOT ER <p Os aes 
hag Oe Pe: at OED Snr erent 
wre a 


/ oe 
_-) 


Q What did you do then? o 3 i 

A =X xepertel back to cur management people. 

“Q Wes this your uswal procedure in this type of case? 

: A In anything that involved aaything wousnel, I _— 

| reported it vronptly. - ake wk Dew the ae te 
Q To your managenent ecople? 
A ‘Yes, to our monegenent people. a Bur 1g 

| Q What ccourred next, Hr. ae ce eae ae 

| . 


z think in betwean thore, Hiner Sctaiat sonavhat pushed. 


1 us a little bit. He thought we were too slow in in getting that 
| thing, that 4a, getting the quote, but we aid come up with a 
f quote on February 9. X brought that over to Elear ani dis- 

‘ cussed it with hin. Phat ‘quote wes on the Chiczgo exrea, Cri- 
| cago ond subsche ant tho Calunet area of Inifasa, which was 
| a1 under the Federal Hexketing Crider in chicago. 
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ate 


to 


H 
‘tt was what we called area Ho. Re <t ccupriecd 30 pexear 

2 of all tha business that we aja with A & P, ali the milk In:ek-- 

3}i ness that we did with A @ P. 

a Q Would the Calvmct area,, incline Cary - eee Bast Chi. iD | 

5 |} cago? ee, : es | 

6 A ~ mar ras right. That wes all pact of that Prverah* Harker } | 
Be sl tee teen: oa eee | 

8 Q Dla you cssist in tha ‘einai of the rrice quotation 

9 jf that van nm oe ae eae  - 

sol] A Taidroe, 7 | 

tf Q But you did | dativer zt to a & PR? _ 6 ; : | 

12 all ' Bhat is correct.» 

3 1 2 Tho was peecent when you éelivered it? 

1 |} & So far as. tacw, Just Me. Schmidt. = 

iw | 2°: Did anyone else aootepany ‘you fzea the Borden Company? . 

ie | A Z don't think so... | ee se : 


W ' M% MATHIAS s Yous Yonote I vant to chow as witness 


sen elitr ge A 


an exhibit in evidence. We do not have all of the exhibits 
bask yet frum the marking procedure. I do have a one of 
CX“L4-A-S. I weuler LE Roevonéents have any objection to ay. 
showing him a copy of this exhibit. 


MR. MoXUZRNEY: io. 
URN. WRITS: Mo. 
} By ty. Mathiass 


} 2 te. Tax, Z show you a document which has been received 
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into cvidence as Coaais:3ion nie L4--A erences’ , = hich is 
Catcd Pebrusry %, 1935, and ask nt ti to brioZly review this 
- Gocument. | 


“A This Aocumsne is tha cone to waich I just had rofersuve. 


Q This i3 the Somnath you delivared to Mr. Scheidt? . 


a This is the Accent I deliv sted on or about: February 3 


to Mr. Scmidt, and as vou will aor it wae for the Chicago . 


| 
| 
=|] 


Q i What did Ms. Seimidt have to szy avout the Pekxeuary 9 
offex? | 


A At thac time, ho accepted tha vhole thing a: okey. 


Q Fricz to goint to see Me. Semidt with the oornnee 5 
offer, aid you hale any datornal asecusss Lors with Bordea nanacre~ 
ment concerning the approach thet vou vere to take with Mr. 
Sclwiat? : 

A " Not that X can remember, 9) 


Q Was thore any season, Mr. Parr, why tnis February 9 offer 
was limited to the Chicago-Caluret ‘Bxea, ‘ox Area 1, as you . 
referrea to 44? lek 


A _— Were riany reasers. One of che principal reasons was 
when you got the cntehiic. ds arYoa, the other 30 percent was dividea 
up under nasy different orders. It had prices that were, gen- 


exally spaasing, lower than enythingy WO had in n Chicago way’ « 


te ne nt ae oer 


| Tt woul’ be quite difficult, as I explzined to Mr. Schnidt, and 


' 


was whea wa went: into it, an finally cxxvived at it, it wan 


| 
{ 


i 


6o owt @oaorns #” * 
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Tt wat caine’ Gabi a: Sabu sae beomse of stl of the die. 


‘ferent orders within the area and lack of ondlexs, Seo, uhich 
, Wee tho unregulated areas, und the differoct costs of eigtri-. 


. bution, eri everything oles that wo bet, ee ‘ 


_—- were lower 


. ee 
+ “= 


eS 


Usually speaking, the seta. were See on tae prices cf 
a LOLA A IED 
the local distrilnitoxs. We hed te sek as low as they dia. 


We cealan't sell higher, or ve vould not sell any Mapes. and ve 


couid not ¢eli ' because we would break the uarket ani 
injure “he existing small dairies. 


tm. 


Q- Tn shese cther erees cattside of f A:ea 1, wera thore other 


aestene * - delivery: cae effect that vere nos an atseot in the © 


: ‘To soxe Laited extent, T believe, at that Une, thera _ 


were soma. I think we started on the three-day delivery thror 
ba Salle, Fam not suke whon it started, but it vas already. 


an eftact, aia wo wete working On lower a veries wherever we 


could, under ‘the existing y roywations that Unlons had there. 


Wo aién't vant to be otrack {f we went into a plzce eal 


} aia that. We asa not vant to no ingose panalsies oa the existing 


dsizics eithor, but there was a chsopa: SW d ‘of operating and 


| 41a exeotty as much good having wwery other day, or sonething 


on that sort, 3 aa sSrece~day Colivery, and it saved & great deal 
jot « ‘ 


> 13 0 —_— of Gordon eee ve 
Q $0, whore you could, whore vnion inteicania permitted, you 
were putting into effect fever aye beens poe week. 

A That io cexrect. “gra ee (8 


Q a ths Chicazo-Caluast avea, wera you able to reduce | . = 
deliverics? . oe ee my were Ti oko oN 


KR Kot while = was With shen, but ‘ia hava eince puss bet 
- not up tt is@)uhen ZI iett. 
et nS 


~ 


Q ‘ZI note in comnectioa with tka Fe 


cuary offer xaforring to 


Comission Suhibit 24, that there ara 12 protests ineluded ja 
this offex. Kes this the ontire line of Borden seles to A & ee 


. o © s aia & wo NW 


A: Wo, it wes not. a 


a3 
a 


Rhy were thase ub pxcdysts selected for tae offer? 
Bevouse theza products vere largo-selling: Ltems, and other 
products than what yoa s2e@ herva cold to each @ limited extont 
that it would have besn very difficult, and was aiffienit,wnen 
1S ! ‘we Finally h2d to do it, to keep the items frech and come cut 
17 | With a sirgle batch of that item. You had to run a whole ba 
é of ‘tion poe eae time. ae. ar cia ek £ rae 
Q  unier a perticutar 1 level? | : 
A Yes. «Xt vas Very difticult to da ani, waaten.: these : 
1 ewalier selling hy~products wexe pretty cheap én the entside 
l anywey in. many cases. > ¢ noaa, wo 644 -xst feel chare would be 
} encuch o@vantaye to & & P to yot get inte thic, end it woulda 
be eis batter e200" to retain the Boréen level. We advised 


o¢ 
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7} Oo miter<iiig to the ulx Atoms at the top of the page, namaly 


2 , te Honogenized Vitonin B ‘Milt Gallon Peper, the snoyeniett-. 
3] Vitenin > M11k, hnlf~Gelloa paper, Ronogenized D Quart Paper, 
ry Two peresnt Felf-Gallon paper and Viteain Poxtitied Skin, Ha3 
5 | Gallon, and HelS~and-Hale pints; “what pexcentage of your busi- 
| ness with h & P syororiantely would ‘thase — ts have wick | 
sented xt this ting? . Roe eS 
LA 


ment”: 8 


=? 


I don't think = could give an ediniatee eatinate of thst. 
‘ becazse ~—e 


Q Would this bave comprised ti:a bulk of your sules to. AG P 
‘at the time? . 


ee : he 
ek Maan | gee = 


KR. WEITE: I don't know what the bulk of sales 
means. The word bulk dees ‘not, et least to ma, denote any -.. 
megningful measure in thin record. . : 


| BY Hr. Mathias: pal Dee Chay newest Et yar, Ut 
Q Pexhaps we can xefxesh your xacolzection cia ~ehiicen you 
} to the middie of this domment. 
| theses. 


Deg! “SP pie We ARR SRD 


There is a statement in paneer 


Waald you road that nt see if that, xofroshes your 
| recollectios? , 


A’ S.cc* Se Senate sik og f MER 0K nes ie ba ao 
ha ‘the above items account fox approximately 70 percent, of - 


, total 2 & P ealen. That means thoyo items vere the biggest ‘ 
| Selling itexs ani Gia raprosont the largest portion of the 

h entixe line. Taese other five itaus that you sen underneath . 
} were the bisgest selling items -~ let wa pot it that way —- 

} were the hi sgest selling. {tens of tha pooror selling ites of 


ee? 3 e . -~ e@¢ 
* * ad 
* » ir ‘ 


| 


' 


» 


Tyupt the fiew of the witness" testimony. 


vo2sk £ron 14k. 
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chat 30 percent. Those ware the J 4t o2lling bia 

Just what part of that 30 poreont these would constitute, 

I wouldn't want to say becausa it would he a wiid guess. 


q The dcawient: co which you referze:l --- 


the witness siuply 


T dontt know if esa hag wrefrechacd his recol- 


MR. NCENERNEYs Excuse ma. f did not want to sinew | 
§ 


lection, and hg aow vocals this 1 was 73 percont ox whether ke 


i 
4s simply taking it as that Eiguxe beecuse that is what it coral 
on the exhibit. f | 


*” ‘ 


me ee 3 WIVWESS: Ghat is exactly ‘my Zan taking that. . 
“ER. McWURRTEY: Gust kecause it szys chat? 


THE yong ‘Yes » < Go xnow the Chicago arca coa~ 


{ mis here, I vend this and it is-the sane —, but it is 


* nat my: cw juagencnt. I don % knew except dy roading this. 


: By Mx. athiass 


2 
, 


Q Thenk you. We unierstard now. 


|? 
stituted prethanaas” the cotal of AS P's business with us. = 


that ccowred next in your dealings with A & P cencerniag 


private lakal products, tir. Tarr? 
A Things were rathes quiet fox avits sosa tin. Yothiag was 


seid. O07 course, we did not do anythiing- an2z wo waited to see 


what was wented. Sexe tine in the fisst part ‘of May, I believe! 
| / 


| 
\ 


\ 


1 it was, Zlxor Sctaidt eae to we aca said, “You know, we ave 


not just. artiszicd vith haviny thas in Chicago. We want to have 
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soaothing w2 can Ecature all 2crcess tha mid-voct, ond. we hava 
to heva souzthing for this ontuide area, avan though it is a 
emaller anoint, we hava to tava a uniferm deal, a uniform praie 
vet doal.* 
Bs said, *I want you to give us ecas quotes For tha ontsid 
area.® 
To this end, een them. I aid not prepare tha, 


but thoy were x armed by Mr. MaJone, and others possibly cain 


With m2, andl wa tcok thet corer crcuni Mey 26 or 25. 


Q Semetine in the latter part of May? 


up with a qiote. I believe wa tcok that over. Mr. Malona i 


| Senszthra in the latter pert of tay, we ant ever with ie. 
Q These datas wa:are Gistucsing aera in the your 19552 

fnat is vight. “ha vhole thing vas qcnoumates beloere bs ae 
end of tha year. Bs ae ete 
Q The Peoruary 9 date was 1955? 
A hat is right, and the May 26 date was 1963. 
Q In this interin pericad between February 9 and early Nay, 
2965 wnaen ifs Sebridt aecsiked 7 for further prici Ne wre thore 
any discs sions ex conferences concerning the 2 & 2? private 
label pecogerze witshin tha Berton Company? 
x Tlo, wo had sothing to.disquss. Tothixg was asked, and We. 
gave notning. . 
Q Did you continue to vi.s0it A& P on a regulac basis during 


MA 


thia intacd: ‘pariol? 


Teg 


2 
: 


i 
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price vhanga, prices to tke trae. I would get cn the phona 
and go over 1% with the shaete as x«pidiy “6 we apa cun thea } 
ort. 

MR. UCKNEMTYs TF don’t tains “g witness hau crite 
answacod your cuestion. I seliev:. the question was whoti<s you! 
vould advise of ‘shounicrlying bases for prica changes. I juct 
wante? to make suxe tho witness wAeracned tha cvestiocn. 

TEE WERSS: TI though T mentioned that in the firs 
of it. I Ceseribed to Ihr. Schmidt the reaseags vny I alveys 
zecempanied this with a price change, and this was alsmye Care ;j 
ever tha taleprone. 1f would say there has b2en an addition io 
the super pool, or what hava you. 


eee ee ID ih ° 


Sy Mr. Hathiass : 
Q Wag Mr, -Folnidt interested is, this information? 
Yos, hie always wanted ko know why and if there were any 
changes. : ae e ; : ea 
‘3 i. You. statsé that in late seals that you visited Me. Schnidt. 


What was the purpose of this vi Bit. in late Mey, 1965? 


onw 
Tre axiging. purpese wag to give aim this quote ana tha - 


1 outside arcas and orplain ovorything we had in tho quste, and 


elso to allow Hr. Malone to be ovar there at that tine because 
fear has asked many questions on ment:eting exdcrs. You sos, 
these thinge ware predicated on isarketing orders. 


Your quotations? — 


: _ : 
Yes, Blmer YW not undexstend it too woll, cud fT aia noe 


eR AOE A ATE LEME SE MOONEE = OES ME BO 


IN ee act RARE tm 8 


ad 


eo e«8 @ « b&b ©. @ 


j 
i 
_ kotha with narkot ordezo, acd 7 Incw way they vent up, but 4s "a 
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understand it nearly as well as Joo Malone did. 1 lesxacd 


that day about marketing ozdaxrs, the sano day Zimcr did, to 


the nth Geuxmce, AG a Sales Representative, I did not have to 


to (he worltings of those thtaga, f sant never did know. 


Q Mas this the only aren of dizoncsion you o2zn recall 


, betweon Hr. Malone and Mr. Sclnsit? 


A Thaxe rane a grent many things ta)kod about, Iknow thet. 


; Offhana, if thexa is anythaiug you want to esk ma, I will be 


glad to seo if ZI can rvecali it. 
Q Z wanted yeu to recall vhataver srerecoliscticn shows ac: 


| 
| 
CO waAsS WOR. us? | 


A me wan quite a lezgthy meeting. Sher was enjoying it. 


Be wanted to Eiml out; it wae cducaticaal. Tet ma put it thet 


way. Bimer asker! many questions, I thick semewhat irrelevant 


a pia Mz. Schnidt ask vr. — about any areas of private 
labeling? Co ee. 

A T can’t xecall. I believe scnething was gald ehout Wis~ 
convin. I just know that that was couched Cae 


Q° . dust why id Me. Walone accompany you cn this paciicular 
necting vith Mr. Schmidt? . : 


to what we axe talking about now, but aany things about ==] 


that finer asked me. 1 think Mir. Malone had been over there 


ence of tui.vo yriox to thut. = tcld Se. Sckmidt the dost man 


. 


A can't remembor Just ‘what heppered, but X an of the = 
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$O oeOlolt mAcee oxdeces vould be Joe Halene, end if pogsibia, j 


I vould hava fin cone along to the next meating. 


£ could not svaar to 4%, howaver. 


Q Wou caid thie mosting lasted for quits seme time, would 


© O00 O10 Ore CEE PD Pe 


you heve any idea appsonimately hew leng the conforenea 


: ‘ 
contirured? : ae 
A f6 was henguay, xeletive to the ususl neetirg Iohad with 
Me. Schaide. : 
Q Sias it a mathe ‘of hovers? ; 


A Yes, X think 1t was not even cenoumated in an. hour. This 
is just my opinioa new in just looking back on it. 

Q Hou did Me. Selmidt accept thc quotations en the other 
ereaa’ nat you had ae ve whith sen in tais May meeting? 


A. AS het particular time, he was ploass@ very much. He 


100 20 © O-ABOTED OOOH ED. G9 PMOFLL TUS O 
e 


thanked me and Y thought everythirg vas fine. Ye consummated 
wnat he wanted, os 

Q Did he ask you for ‘any adaitional Anformatioa? 

A I can’t renowber. 

Q Do you reeall fe. Schmidt mentioning a savings figure he 
hoved to attain as a results of the private labal investment? 

A Songithorte in the course of the conversation, Elmer said oe 
he kird cf horead.or thought that neybe the savings batwaen the 
cost of private Jabel an& the cost of Berd2a label would ba 

an much ag $506,000 ee like that. Z xemember that 


i figuee vas theeyn out. We wns hopafal it would came te sonething 
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of that sort. 


MR. MSINERNEY: Again, IT Gida’t want to interrust i 
while the witaess vag ‘answering. IL would have ovjected to tha i 
Last question as having beon leeding, Lut the dewaga has ceen 

done already. Tf simply want to note I will object from here 
on in, to any such leading <cuestiors. 

It is too lace now, ard I am not asking that it be 
| stricken, because I think. Lt would be useful. 
| JUD%S EEMGS: try to watch chat, Mr. Mathias. Ask 
ane witness to relate what cEeve=s he ~~ and ask him if that waz 
an that was said, and then use your’ ieading gu estion. 
MR. MATHTAS: Your Bonor, I thought ve were getting 
pretty close to that point. oe 


e 


Sy Me. Mathias: ee aoe ee 


Q Is there anything clse that you can recall thet was said 


in this meeting, a Tarr? ae 


a Rot offhand. oo Su) : 


Q°: vas there any other ee of the savings that would 


result fron Borden's offers? co — ae 


e 


A x don't rad ‘vhen some: o£ these itees wexe esked for, but 


a 


there was a time | -—% think it was later than that -- when 
he asked RO to give hin a figure of é-what this world arount to 
‘in savings. a es a 

Q = When ‘you say tanto, what do you mean by "this"? 


A = The AlfFerential hotuees the Gorden lzbel and privata 1 


| 
: 
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sould amount %o in dollars ani cents and what we had at that 
tina guet ted, but I don't know whether that occurzscd, frankly, 


at about this time or at a later date, but that thing we did 


get into eventually. 


Q Is there anything elsc @ at all that you cern xeeall about. 
this particulae weeting, thet is, the one in which Halona 
accompanied you in 1965? 

A sig s0 fat as I know, that was about it. 


Q Pollo: wing this meeting, aia you ard Mr. Malone report to 
Eorden management? ~ . . 


we I thin'e Me. Malone dia. 


Q Here there aay intexaal conferences or discnesicns con- 


eet 


cer ky ng the sta% cas of the private A & P lezktel matter? 

A IY wouldn't } OW 4£ there vexe discussions or not with the 
Board of Dizcctors, but so far az I car rerenber, z don't r 
bes anything, particularly over at cur place where it wad 


discussed. 


. 


Q Poca Pubtuary to late 1965, did you have frequent mectings 
with Ke. winkler; Hr. Malone ana others, in nanagencat gecup 
concerning tha private A & P label business? | 

A Wo, not unless’ sezicthing was changed. That was tha’ only 


tine Z was brought in. 


e 


Q What: wet’ the ef Rock, that you can recall, in connection 
with the Dorden-A & P negotiations following this May 1965 ° 
neating? oe io 


oo o a. HT & o WN 
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A I know in the jJattzr part of duly, I went over there with 
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a quote chat included on outside points, a differential in 
cost, dizferent costs, and a different uniform cost baged on | 


thelr dolhiveries which would apply to sip yrivate label. 


Mr. Schmidt asked me ehout it. T don’t xecall exnctly how it 


Came Up. 


Q Would — ba in area to. 12 
A 


Of covurge what might have happened was that prior to “1 


No, bedias wita this solid union, sited ha@ here, it woutal 
be impessikis to make break, bet on the ksi, we gave thea i 
quote we would wcve tovard these things as rape, ly as we coulis. 4 


You couldn’ do it in Rockford, but you covla do it in “the 


- cuter suburban erea. 5 


You ceuld do it inottawa » ia Salle, and many elncee, 
scme pleces, yea could not co further than five days, but ve 
were working down: tovard three all the eimas Sancwhat would 
havethe ultimate which was three days, so it was not the ancunt 
of saving, but a stepping stone from five to four to threa,. so 
that one man could cover tvo existing routes on that basis. 
Q Whet relation did thiz have to July, 1965 offer? | 
A thet is what the offer was. . ‘The: -ofZ ex was a pricti 2g on 
private leval, a quote, wo wore still not dealing then any, 
we did kave it existing at that time in an area where we do 
oven put it in oa the Borden label. Mr. Schnidt, he wanted 


that mich off, which was a saving and justifiably so, on the 
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three different days. 


Who prepared the offer in the dolivery of late 1953, 


did you assist in the vreraration of it? 

I develognt it. It was ny job to davolop the diffe:en=.al 
in tho threo, foar, Five days. I don't kxow if Me. Malone ad 
ox I 4ia, rut X ae quite suro I had a hand in it. 

Me. Tarr, owe was this cuotation in lato July ~~ first, 
waa it delivered to A & P? 

A Ye3ae 

Q Do you recall who you de 

A Ye. Scnnidt. 

Q this is tho came Elmer Schaidt wa have been discussing 

ell the tine? . 

A That is sight. Ee was the head huyer of dairy product 

for A & P. 

Q Did yeu ever have any Geallags with enyone at A & P, other 


than Elmer Schnidt? 


A = If Blmer wags not thera, I would seo Bob Hall. This was 


, { 
mot on dig questisnas. Hahl was Pm nS, 3 geal and 


I would talk to Bod at tines. . De 


Q Did you cver have any dealings with Me. Schnidt’s 

: superlox? 

. Bo you mean tha DivisLonal Man, Bartels, for instance? 
Q Was that He. Bartals? } 


A Nc. Bartels was the heed tuyor in the job that Blner 


3 ‘ *neetinciy of. Gordon Tarr ae : a IFOA cc 


Sctaidt had for years. ZAM bosineos with Me, Bartel, end 
he becene Divisional Buyer. Z knew him pretty well, so Z 

nen ere an a Serttin, = did my 
business with Elmer Sclmiat. © co. Ue a pa Sch 


. n> Scat wee the Division Daye, and me Bastele wi 
~ 
the District nent: PES ens + 2, seat Br ge ie ay 


A “zea, ete. ie 


Teen: 


Q Where there were a reduce’ amber of deliveries possible 
1 i & particular area, say a three-day delivery, did Bcrden 
] make this-same type of delivery to ovory one?“ =: 
LA Yes. Be Seok, 20 was eterted with the Ronten Lshel. 
| A & P was getting At With the Borden 2ahel, where the “ching 
existed. Sveryhody Was getting it. Whatever vas in the aren, 
that was the deal. If it was throe dcys, it yes tres days 
| for overybeay, and that is the way it was. 
: You could take either three days or six days. “Ef you 
} took six days, you pala that mich more for ae — that was 
in very rare exceptions. 
| MR. MoTMEREER z think the vio: sialic your 
] question to mean was it offered to overshot, rather than 
| overybody getting it, 


MRe MATHIAS: I think the wi.tneas-got ny question. 
THE WITNESS: He was offereé ané given. - 


MR. HoNRREMIFTs Could: wa ask if that was at thn ous~ 
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MR. MATHIAS: 1 believe on cross-exanination -~- 
THE WITHBSSs fo, it wasn't. 

JUDGE HINKBS: Just a minute. 

WR. MASHIAS: On orose-cuaninetion, Mc. NoInornoy 

1 can aax any questions he likes. : 

JUDGE HINKES: Tt might be advisable to let the 

7 examination proceed, Mr. MoInerney. Perhaps the ‘train of 
}] thought would ba iubercupted to the detrinont of Mr. Mathias 

a strategy. You will have ample opportunity, X aa sure. 

a ER. WAITE: Since we have broken Dilaiainedias en: . 

| of thoight, could we have a recess? ee | 

SUDGE, HINKES: - Xoa, —_—— take a short recess at 


oe 


(a brief sonces vos tata.) 
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JUDGE HINKES: You may continue, Mr. Mathias. __ 


2 Me as 3 Mie Slee as. ee ae be CS 
| By Mr. Mathias: . ae 


aye .. I think when we left off, you had delivered a quotation 
at - Mr. Schmidt: in late July. eh. Stare, + fe = Sag a 


e 
° 


Did this quotation in late saly include the Axea Wo. 1, 


] tha Chicago-Calumet area, six? ae 


No, because they ‘couldn't eve species ated ™ are 


talking chout the July qpotation? RE ke 


a ee eS 


1Q The auly quotation, yes. 


No, because you can’t have three-day delivery 4 in chicago. 


This only dealt with the areas ovtside of the Chicago- 
12 Calumet area? : 


. 


13 | A Yea, and I think even though wa couldn't have it at one 


14] time we thevght we night be able to do it ata later vague 


4 


642 - Do you recall: any discussion between you and Re. Schmidt 


-% 


16 | at the time you Shien the aly “quotation? | sa hens ie 


|B He could have ‘asked that time and‘ pexhaps he did to give 


r him the aitfarential between ‘the Goat, as f. mantioned ‘Before. ' 


. s . 


| Q ‘This could be ‘the coat ‘savings? 
yA 


Cost savings to A a P on Boréen ase and all 100 petoant 
| private lebel providing the volun “stayed where it Wass L 


1Q ‘This either ocmirred at this macting or some other wseting 
| around this tine? : . 


~ 


ia "Somewhere between Hay - -- it coula have ocaurred in pais 


[+ dont ronether, but fron that tins on T gave hi figures over 


e ee Ne , : : : 2 ae * a 
£ ? _= = * .* : . , a. 

. oe x ‘ : eres . r 
m ” & * 
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1] | tne tetephone and somtines X took then over to hin. & aid not 


2 give hin euy sheots at that tim ds to how ue exrived at then. 
342 After this meeting in July, then what did you do next? 


4% I believe the next quotation. chang was nade sbout August 
s | 1 13 or scnething like that. Bel Se ee 


a ee 


6 Q what hed oceesioned this changes in quovakion, Mr. gent 
le 9 | A qhis was on the byproducts on the outsids area, I believa, f 
| some of the small byproducts that Blmer felt should have a 
porter differential than existed at that tine on the quotes. 


° Dia you then prepare a new quotation in August? -: 
= }A mm August, and delivered it around the 13th, z. believe! it | 


| ee ee oes i en, So ae e 
Wase ee ee es ee a 


Q -Did this quotation include the Chicago and Calumet’ area 


as well as the other areas? | 


fA 86 I don"t think so. I think it was for jain the outside | 


} axeas because we had given thea gocd prices on ‘the quotes 43 


-4 tha’ “thheago area for the byproguets.: 


+a bid you inéicate to Mr. Schmidt the amomt of wectianl ‘that 
| would be realizable under the Borden offer? *. 
}A Xdelieve I did. 


. ‘ Oren Fa 
ad BEcle ce Oe ee he 
5a ar ‘ *F 


wae 


1 i'd this savings figure: inclufe the offer for the Chicage- 
| Calumet area as well? fang ae =a 


2 at eet * 


° . : bed 
Ne Pte 2 
= ee eo co is Jo. es oe. pv k st 
aA fae ESTE OF Py cstk., RS ee Ve es > 8 ayes ee Ct By. ee 
: 


if Sats Si 
‘a Do you recall epproximately the total savings figure that 
j vou had ee 
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L “2 enim at that thse 46 wan sonetning ithe 306 oF some 
} thing of that nature." ser vsiiton MATE ee nor 


sile Por all areas? 


s] 


weeting? <5 .4 fie fhe me te 


1A Yes. I can't remenber just which it a 


4; For all areas. * o BAe We ae Sie Ae a PTtaee 
{ 


What cncutvedt =“ you galiver mts August qu quotation to 
Mr. Schnidt? =. —: see te 2 - 28 a} att 4 a I ta ag Sinabgattd My, 1", 


sot atte 


-* - .. 82 - * led ‘ a o gs « 
A Wee fh sa Be TS ect A ee eee 


+; “yrte z > 3 


I believe you said this was around August 13th?— 


Q 
A Z think it was, yes, sir.” 
Q 


Was anyone present besides you and Mr, Schmidt at this 


A f can"t remenber, but I don't think so. le? 


Q Do you recall what was said at this meoting between you | 
wnt tei, Geek abe < Doetnl ws olde: enamel ee 140580 


CN fe mete, Ete 
eee ee iF ee 2. oY ae = 4 


owe 


aA Only that it pian ini. to Mr. om (it was not 


macceptadle, let me put it that ways2! Os) 


This one might have been 400-end someting. # 


1 Q Now you ave speaking of the savings?® *"*? ie we AF oat 


It grew as we 
| went along and f can’t roraubex whether it wes 400 and some 


or 380. *- <= =: oe oa? NI. SK Bs Be See 


peathei vey e ok 

- . Mr. Tarr, I show you a document that women, Sai SE ae Lae be. 

! MR. MRAHZAS: Again, if it is all right with 

] xespondent counsel, I will show him a caxbon copy 37 A through 
| a eee Se tee, Teh ps A eect” Dalienae i anate bates. 


. *® 


6 4 ee Se 


By Mr. Mathias. 
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eo ee ‘= * . 2? 0 . - 
oe ee sé 242 42° 


; E aS ’ 


1 @ £ would tke to shov you Comiusion Bxhibit 37 A and ash 
you if this docwaent refrashes your memory as to ‘the amount of 


savings stated to Mr. Schai dt at this August 13 meeting? 
A 


“this is exactly wnat I weant ven I said I was not _ 
-gure it was up to eho 420 or was in: the Osean PANGS ae 


was ‘setues that that it was 300-semething. This was in: writin. 


Q Is your mind ‘now refreshed as to the amount of savings 
rin August? ooo: 2. , 
A Yes, a6... 


Q On Avgust 13, the acount calculated was : $410,000 ana sors 
for savings fox Mr. Schaidt?.. ...; 


“as 


A That is correct. Mle OP, a ht Pere mR a ae 


Do you recall anything else concerming the: ‘@iscussion | : 


‘Q 
; ‘bétivesn you and Mr. Schmidt at this Augist: 43 naoting? . 


_ Net offhand I can't remember an ee 


a 
Q What ccsurred next in your dealings with A & FP? | 
A. 


e's 
aS ohee 


: ‘ t : 
_f think about a week after that I was over-to A & P and . 


: : 
we talked about various things. _ Blmer said, “BY. the way, we. 


‘have asked for bids zon othor cairies just to A eas sure you | 
| are right in this wing, and wo felt it was batker te get cute . 


Bo on.* $24 vy — Taste Bis. oe * ey oo . : 


| q Vhat did you say to Mr. Schuilét at this point, six? 


tn the first place, I was surprised became. = udexstood 
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q jj and was told it was not gaing to be put oat for comatitive 
2 } bids because then everybody would know about A & P going into 
3 |] private label, and I did not think anybo@ywould bid lower than 


4||ve bid anywey. I was quite disappointed and a little shocked | 
that he had asked for bids and I told him 90. - 


What else Eid you say to Me. Schmidt? 


Q 
A I can't remerber, but it was along that line. 
Q 


pid you mention any fear concerning tha results of 


ame Te 


aA I don't know at that tine. TI know at other times I had 


3 | 

| 

| 

| requesting competitive bids? 

: told Elmer coms people would like to get this business pretty 
| baaty and they might bid under any’ ‘soasonable figure to get it 
thay would be able to make it up later sinca it was a 

1 new business for then and it was the sochiean cckisind for us. 
ZI don’t knew if that t was the particular tims but that was 
mentioned in the course of things. | | 
Q Daa Mee Sebmiat indicata what other dairies had been " 

| jeontacted for bide? ot 0 85 te 
A Kot in so many words. Ho did rontion some names along 
in the course of things, but he did not actually say these are 
the ones that were asked for bids or anythiag, but he aia . 


™. 


mention the names of a couple of daixies.. =: 


| 
| Q What dairies wore naned? Vig eee 

A Be wentioned Bowman's. — . 

| Q When you aid mention yous fear to Mx. Schidt concerning 


. 


, 
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td us 


the possibilittes that other aaixtes vould wasehid Borden at 


: 


an unreasonable price/ just to ‘obtain, the businéss, what aid oe 
Mr. Schmidt say to you? | Le ‘ te: 5 a 
A “It seens to me we said sonathing like; “We wnderstand . 


these things and wa would recognise if someone cane *. sehth * 


something like that -- we would caxtainly recognize it. as: 


such. You don't have to ‘worey about anythisg ike that. re 


anybody comes in with anyth’ ng that is crazy, we ‘would know dite 


Q Was there any other discussion at this maeting in which 


he mentioned that the matter was to be put out for bid? 
Z cent recall anything else. 
Who wes present at that meting? . 

‘EZ am quite sure it was just Mx. Schmidt and myself. 


What occurred next in your negotiations ae A & P? ek 


A 
Q 
A 
: 
A 


I may not have these chings in proper senainie but ZT will 
ee LE 


try to davealop then along that way. It ssemed to ma ——— 


nee 
September i-I know this happoned-that Blner called me on ‘tie 
| Melephone oa a late ‘ atternoon -- I don’t romenber what day of 


he: week it wes -- he was very agitated. He said, “I have a 


bid in my pocket. You people are so for out of ling it is not 


even funny. You ara not even in tho bell park." ‘this was on 


the telephone, He was on his way nome at the time he called 


m, Ke naid, "fhis io xroally terrible. I am shocked at the 


big Bordun Company and the relatioaship we have. I have a bid 
right hexa in my pocket." © 
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He said, "This bia is so far aftaxent. froa yours that 


Whines isn't any comparicon.® 


He said, *"Supposq you sca ma the first ‘thing in the 
morning.* . . : 

x asia, y will be glad te.* 

I went over to A ‘t 2? the next worning: In fact I told ry 
people what he said iumediately. Tho next morning I went ovex 
to see Elmer and he said, "Lopk, this is terrible. TI don't 


widerstand it at all, You are nowhere near in the thing." 


I said, “You know all the things we co for you. We hava 
promoticns, and this and that and we have manpower out in the 


field. I told you there would be sons biés that might come in 
that might be scrawy, and I don't see how anybody can sell any 


cheaper than us. I can't figure the sal out, bet certainly 


they can’t be doing what we are doinc.*® 
He said, “If the promoks ions vou ara giving us are costing 
$50,000 that would not be a drop in tke pecket betveen your bid 
and the other man’s bid.* Se ates He at . 
I sail f..coulda’t underst tand eit I told him I would go 
vn and talk to my pee which I Gid. 
a How lony vas this discuasicn in Hr. Schmidt's office. 
Were you in his offica for a long tine? 
A I don’t think it was a long time. It was not like the 
Joe Malone was ‘here. I was brie? and to the point. 


Q Did you attempt ts obtain any information as to the 


‘tag 


character of the coupes tive offer Mr. Schmidt innaa™ ‘ 
A 


q 
ag £ . : ; : id 4 . % an oe ’ 
. Testimony of pisioat Tarr : , 
3 
a 


There was no sense in: that hacause he said he. ‘goules't 2 
x . a 


tell me “what it was " ane I Jenene ha couldntt and noulda't. 


‘Always in a case Like that t would txy to feel: sxound. a “Lsete. 


bit and I think rt ai.d-in this instance. If don't: cometbor what. 


I said or what I asked, but I aid feel avornd a Little bit.. a 
LQ Dia you keep tha conversettcn going for a 1 while? 


A A little bit, I guess. In the covrse of it he eaid he 


o ont Aner &@ NW 


i 
i 
8 
8 
t 
i 
> 
j 
: 
couldn’s tell me and I told him I was not esk ving hin who. | 
10 § I was Just trying to get BOne idea because I coplén’t undex~ 


4a || stand it enyway. ‘Tho only thing I got for a sugyestion was 


12 | $50. 060 would not amount to anything, that it ——e be a 
Com 
19 |} puffer Pol ok ge the total amomt. That is all I knew Zor 
i Ne 
34 } that particalar tir 


413} Was there eny mention as to whether or not there was one - 


3g |j Did or moze than one bid? eS : a -| 
17 | As At that tine he said "A bi @ in ny pocket.” a 
é 


18 o. ‘Was there any indication as to who the competitive bidder 


20 {A No. There wasn't anything said as to who it was. f don't 


23 }) chink Z tried to find that out. t trica to sea if X coulda gat 


22 |; sce basis of figuring the thing out. That is eli. 
23 - Q What happened next? Did you go back end regort this to 
24 ‘your mRanagowrent? | 


25 A: Tmmediate lye 
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This is to the managemant of Borden? 


Yes. 


That is right. 


Wnat cecurred next? 


and that would include Mr. Minkler and Mr. “Malone? ae 


I guess they went, to work on trying to seo whee, they eculid 
x 
wozk out of this thing without anyt ing. Like. manpowar and | 
product guaxantees and any of these kinds of. shings. All the \ 
W guarantoe thon wo uid be <rat tea woulda be in good shape when ie 
was dalivered. After that, it, was their property and ali the 
| things we could noseibly make any savings on, but I did not 
work these things cut. 


e 


Q You did net participate? © 


A I @id not participate. I believe Joo Malone and others 


aid. 

Q Did you epetabaave in any of the conferences leading to 
anew quotation? 

As Cny when they arrivad at what thay thought th ey were going 
to do, and prior an the fine ween: 2 cane baci from A & P and 


montioned it, I think they c: calied a spacial meotingand_Z} had 
attended that. 
el Pe eA LEDS AI 


Q Did Dorden then prapare a new offer? 
A @hoy did. 

Q imate haspenad nant? 

A 


I think it was about a week later T made an appointment: fori 


\ 
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Nr. Minklex and myselé to meet with Blmar Schmidt. When I wont 
over thera Blmer reiterated all the conversation alnoste 
verbatim that he had with mo, ‘that it waen't evaa in the ball 


park, and hew shocked and surprises he wag at ouc company 


4 


5 H trying to go aleng with such a lcw bid when somacne else was 


g | bidding high, and all the whole thing. 
or] At taat meeting Mr. Minkler had prepared a statement on 
gi} the amcunt but it had not actually been diviéed up by procucts 
9 \j or how wo were going to Go it, but this was calculated on what 
11. 4Q What was that? - : 
A It wes a new type of texm that €eseribsd a company feeling ; 
this was extra business ‘for -them and, therefore, they wouls not 
put any overkerd cu to the product, hoping that: rGxhaps later 
they cons ame 
on “enyhow — 
normal procedure re scoouutin of -chaxging overnead and all 
these other things to the produet.| sia) camo up with a figure 
just aovbie what this 3629 | vas. $520,000. Sthio would 
eliminate all services, all inanpower, ell thesa things that 
wa vere doing. It would bs a drop dalivery. The drivers vouid 
Not put the vroduct avay. They would not put it at the dairy. 
hey would Reeve it at edtier the back Coor or at the back of 
the cooler, and thera would an advenead oxrdor systom that wold 


go into effect ro we vould kacw what to preoare for A & P fox 


24 52 Testimony of Gordon Tarr ; 
3} the next day ena the orders could not be changed util the 


nee afteimncon and alk ovarhead was nearest tie too, z. 


believe in the cnleaLations. this was what he callod a. 


accout ting -- anyt how they wanted ate 


In hin discussion batwean Me. Minklez and see Sein at 


‘what did Hr. Hinkler say about this $820, oto" ‘figura? “ . 


Ms 
| 


vw 


He casexibed it as “anyhow account ting” e is He said, tor: = 


@ | know, we are ploneazing this, end wa. pi oneerved this “three, 


| | ke | 


eh 


S$ | four, five day thing, and we have tried, to do eve rything to get 


dairy prices Gaim lower for you and’ enteele in the business." 


11 4 He said we had been doing things. for him that*ve could not a 


22. e continua to do and we covid oaly guarentee that it = a wok 


erry td ee 
Sateen 
5 ’ 4% . : Pe 


1S i product, in “good saleadie. condition, and beyqna that. i is 


« ~. 


XY: 


Jer Aid mention tha term anyhow accounting to 
? 
i NE. Schr. at? 


A Yes, he describad it aides te him and to ma too. 
| What aid Me. Schmidt have to say concaxning this new 
49 || atotation? | 2 . : : 
29 yA He sald, *Now you ara in the ball perk.” 
21 Q Was anything more sald between XE¥, Yinkler and Me. Scimidt 
i at this meeting? : 


2 “t. He naid, “Please gives me in writing all these things you: 


cannot do now waich you did.® 


nj tat about: the dndividuel product prices? 
? . 


ba 


: ; 
qeecnmnenn0e ERED 0 98 TORO CORR SO ODOR & 
ee a 


web 


oo & oo &» 6 BW 
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We would have to work this out and wa would gst back to 
hin with he prices. i, ee 


Q. 


A 


At this neeting, this $320,000 veving, was the entixe 


quotation, is that correct? = Do ae ae 


- 


A _— is xight. Was a quote that tie ei fferential would 


core cut to $820,000. : ioe pee ae 7 


e ‘ie 


Then this: had to be spread hate ogee the — line? 
. . ‘ - ae 


Theat is correct... 


s 


Q 

A 

> ea _ Was Me. Schmidt aware of this. fact? - 
A 

Q 


pid he eke any. ‘statem: ants conceming _ sistas of! ‘tha? 
price £0 the. product dine? ae eee : - Re! 


A Ke sata we were in the bell pack. 
HR.” MoIWERNEY: Ir object. 


UDGE BINKES: Strike the ansus 


Rephrase your question. - 


By Mz Mathiess | se 


Q - Whet else was Mines by tie, Minkler snd Kr. Scamidt at 


this con ferences? 


— Thoxe were qtite a few things taiked pres Offnand, ft 
; can! & yromonber just what eny cf tho ether things wore. ‘These 
oe the important things in relation to the quotes. 


UR. MoLNSRNEYs: I would like to «ove to strike the 


| question axd ansver which had to do with whether Me. Schmidt 


was avare of sorathing. An far as X recall, there was no 


5 | 
“| 
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basis for that in testimony as to what was said and dcne. Ta 


any event Tt think it was an inpyrener question. 

MR. MATHIAS: Your “onor, this witness wes presert 
at the mecting. The prior question t9 that had elicited the 
inZormatien that at this point the qwotation or offer by Borcen 
wes strictly for an $620,000 saving figure and that this hed 


not been spread throvga the product line. f merely asked the 


Twitness Lf itr. Schmict wes avare cf this tact. 


SUCCE HINKES: The witncss ansvored Mr. Schnidt wes 


N avare, but can you tell me how do you know Fe. Schnidt was 


aware? 


MIE WITNESS: He had heen told it was the amowt, and 


wa had not developed it. We will devalep it. 


‘By Mr. Mathiass 


Q What cecurred next, Zolicwing this mseting of early 


ptember, 1565? What wes the next davalopment in the Cealings 


W sctweon Bexden and A & P? 


A I think the next thing was Bleer told ne he was coing to 


tcke a vacation just a couple of dzys afterwards. His wife 


wag going to have a beby and he was goivtig to teke his vacation 
at that time. He was not going to leave Libextyville and 


anything we hed to xeport ws could call him up at our house 


W and ha would Girect what “3 would do vith it. Hd said, "Get. 


busy with this breakdown because wo are losing mney ‘every Gay 


until you come up with this quote. Wa went to buy private 
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wok 


abel’ end Borden possibly rather than straight Borden." 


Did Bozéen computa ort an offer spreading this $220,000 : 


Yos, but there wes mdi cise in between that. 

What was that, sir? : 

Elrear Schmidt sega always wented to have glass panne i 
the private latel any Se folt it vas zather impossible in 


‘our operation to put a private level gallon jeg which would 


oes fo oT & BS N 


‘have to ba sorted out, come back to vs and sorted out and kes 


ea 
oO 


separate and cpazate the thing correctity with the numbar of 


’ 
o the product lina? Pas 
q 
t 
$ 
; 
| 
4 
t 
: 
: 


A & P bottles a3 well as ouzs. 


ass 
PS 


rt woud be an aiful mess. ‘ta 


Pel 
®& 


felt it would bo irpossibla to work tha thing under the pzes.21t 


situation. 


being given to it. Production was being asked. about it and 


others. 


However, during all that time there were coxa thoughts: | 
It was finally decided that we could put out a gallos | 


glass with an milabeled bottle having en insignia on the bottcn.: . 
It would not say Borden, but en insignia so wo vould know it 

{s our bottle and take it back znd have one cap Zor Borden's 

and put everything ‘i the cap, and onother cep for the A & P 

and still use tio sazs hottles, and this could worl out mnayba, 

and wea could davelep something like that. is 

Q Why would Sordea want to ineluda tha bottles in their - 

quotet tion? : 


MR. WHITE: fT object to the form of tha qvestion.- 


Tiere is no basis fox that. 
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THE WITNESS: Elmoxr wanted it. 


| By Mr. Mathias: — . 


bed ° 


Was there any edventage to Borcan to include the glass? 
A Rimes thought Pher2 was afterards, but wa did not think 
4% that way. Ke thought Blrar wanted it that way and | wa were 
|} develeping mm overall plan for the $320,000. 
So, anyway, Shortly after wimer had gore oa vacation, 
I called Blnuer and acked hia what he thought about having glass 


gations ineiuded in the quota and he felt -- nis first reecticn 


could work 3¢ out on the besis of a plain gizs3 galioa that 


to this yas it chould ba glass private ledol, and I falt ve | 


would hava the ciffexence on the cap between Borden and A & P. 

Blrex thoucht that was a good idea. He said no private 
Lehel program ceula be cempliscte withcut Neveey ‘gines galicns. 

Ytte had boen what he nad been talking about for 3 long, lerg 


tins, so he thought that was fine af that point. 


Q How cid the price on the gless gations compare with peper 


‘gallons? e ae 
A Cheape::, at least with Bordon. 

ED : . 

Why wee thet? 


Because elecu has wayte 25 timea use and walle it msts 


1 <0 half-gallon paper cartons so, YOU SoS, thera is no saving 
iin paper gallons actually. It is something storas cell less. 
} Ree en TR A TRAE eas 0 elPatet a ea . 


ee IT RP eNOS, 


There is oven a Mitkls greater cost fox the Gairios. So, if 
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We axe trying <0 get sowething that is cheap, paper galicas 
could not compare with glass gallons. 


Q Were the glass gallon jugs included then ‘a a unites *% 
the A & Rv? 

A thoy Sic hs. 

Q Was this quotation delivered to A & 2? 

A Yes, it was delivared to Bob Hall. “I called Sinmer and 

told him we. had the quotation ali ready. We fornd cut about 
the glass gallons than and thé glass gallons was in the 

| quotaticn. I talked to Eimer and he oaid give it to Bob Hall, 


which we did. Mr. Hinkler wont over with me and we delivered: 


it to Bob Halt who asked a -— questions but nothing of any 


impoxt end notaiag that rr can TEST. exactly. He asked 


questions sbout aiffereat things sn accépted the quote. 


Q Was anyone present at 7 a besides you ana 


- 


- Minkler and Bob Hall? 
A. No. We went to a ‘private ‘oftice Shere. s 


Q Was thore any éaséusaicn at this avetine that you « can 
recall? 


> Nothing, enoenk rz sata thore was noth ng Sivonen: r 
can’t romemher — that ves said actually but <hexe wasn't 

anything important. eae ; 

Q What cecurred next foldewing this sabia with Biz. "mat 

A Elinor got on the phone and he was very excited again. 


He said, "You aro pulling a fast ons here. You are putting 
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giass gelious & here as part of the $820,000." : 


I said te Elmer, "Z checked this with “you and it was big 


Re said, "Tt is not foir to the other bidders.” He said, 


"Mey were given figures on all these items and thoy did not 


bid on glasn gallons." 


I said, "I thought you wanted it, but £2 you don*t want 


it we will take it out and Sigure it jvst cn ‘these other 


things. f % 


so» -~ 6.8 28 


though’ you wimted glass gallons and that you were 
after a carcass figure.” 


| 
of the px sogrem.” : 
| 
| 
{ 
. 


So chat is what we did. 


2 ‘Was this in a telephone call that Mr. Schmidt gave you 
i y nie f ‘ 


my this. ‘Snfornation? - 


[A 
“1 
; can't remember. 


Tiere was one tine and this nay have been it when he came 


‘down froin iitbortyvi2ie | and moat esol vs ox met with we -— ft 


Q But you trexe involved in this communication from Mre 
| Schmidt? hase , 


WA Yes, it was a telephone call par me. I know ca one occasior 
Fhe cama down from eae ipsa anti t con’d recall if this was 


“the tine or not. j 


Maat occurred after this communication from Mr. Schmidt? 
We changsd thg quote and loft out the psper gallons and 


veloped the things aloag the lines — 


You statod papsr gallons, 43.4 you mean the glass galions? 


| we aia. <— 


%2 { 


i 


{ia the Veterans of Foreign Wars up there in Miextyville, so 
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A Yes, we lage the glass gations. out ana then sonatime ee 
right ehout that tine Elmor said to M2, "Look, shaipen your: 
; pencil a lLitcle bit because YOU ara not qui.te there," mening 


what the other party was eisai Io gusss. mes as we devalooad ; 


the new ons z think it cans isis. a Litete hi. ghee be scause we 


? 


‘found sens (products we could give a little astctens deal on ana 


Was this next quotation aaliversa to A & PC? 

That was the final quobettion ena it ek delivered to 
Blaser -- by that + twa’ his wife was ‘de tha hospital and the baby 
was not born yet end he did not Gave Icava town. but he wanted 


to sce us end see the whole baci a Tt «uess he. was some officer 


~ 
POD Ga OB OOO 80g +80 eh Pe PBB wt AEP Dent's He ee aed 
- 


4 he opened cp the celeb for the ehree ys ts and va cat ai and }° 


' at scussod the whole thing in gt eat teneth. 


who was prevent at thia mocting? wi 
Mr. binkler, Nr, ‘Blwar Schade, = Re. Tarr. 
Whet was said at this meeting by Hr. Mink lor? 
explained ‘the whole thing to Elrer. He explained how 


the thing worked. ‘Tt was & very srcoth quste in that you 


: “conte teke any area ané take the marketing price, ond you could 


compare that with tho maxiceting prics of anothayY area and the 
different prics and you vould Sind that tha dl£fouratial was 


exactly shat that ditfsronce in cost wes. IZ the fizst rarket 


went up to the second markat, it would ba still au the second 


| 
| 
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maxket, if the paying prica went up. This was a beautifully 


worked out thing that was foolproof. Nere was the whole thing 


and just what he asked fox and ho liked it. 
Q 


What did Mx. Minkler say to Mr. Schmidt, if anything, at 


this meeting? ? 


Ha said many things. We talked about many things there 7 


ns ac see ie eaten tan aN 


A 
but I can't vemewber all the things thet ware talked about, 
hut I cen rowenber the end of it. | i 


3 What was that, sir? 


} 
i 
| 
{ 
: 

A At the last of Lt Mr. Minkler said, and I can’t give you : 

Ris enact vor Sy but ‘in effect he said, "New, Elmer, lock, wa 

hava met a coxpetitive situation hexa.on this bid, on this — 

quote. You know that. ‘ais is right, isn’t it", and Elmer 
said, "Yes." - ee | 


in a safe placa." 


' He said, "Now, tI want you to ke cure to save the bids . 


‘Be said, "they are being ‘sweats ana IX know Abate you maen. 
‘The Iégal Separtsent has then at tho moment and the Legal : : 
picaciuaus will prebasly keep them." 
ae fie said, "I endexstand you, I read you loud and clear", 
or sormathing like that. Cae 

He said, "I think this quote will be very accaptable to 
our people. t don’t think <hora is any zeason to presuma that. 


y you won't te serving us very shortly with the amount.” 


Of corvse I told Elmar thexa had heen a little changa from 
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13; when we started this back in February, and there has been a 


OO SE ee oe ek ee et 
- “+ . 


Littie chunge in the maxket oréers, and I said the prices ve 
tote to him would set’ hea different because ‘hey wore predi- 


cated on the lowar wasket order, but just so he understced 


Was this the offer accepted by then? 
this was the offer that was accepted, 


Wes anything else turncd over to Me. Schmidt at this met- 


2 

3 

4 

§ |) this is the way it works, and he said he wilerstood. 
6 

7 

8 

9 


ing other than. the price quotation? 
10 |} A I think there was a shect also shoving the differentials. 
41 jj 1& Was sonewhat mora then $529,000, a littio bit moze then 


m. Mx. Tarr, you mentioned that there had to be an adjustmeat 
or adjustments on the pricing in this Sinal quotation dre to 
changes in the raw milk costs in some of the areas. Were 
these changes later made? | 

A" Yes, before we sole then. That went on a regular price 
shéet, the sane kind of prica sheat -- they wordn't on these 
kinds of things. You have seon those price cheats. 

Q I shew you Cozmission Exhibit 75 A through J for 
idan¢gification and ask you if you can identity this doctemaintes 
Ignora for the mowent at least eny hendyritten notations on 


the documsnts. 


JGDGR RINKES: Any time you gat to a convenient 
point, lot we knew. 


¢. 
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2162 wp. wamazas: we are just upto the point where sles 


2 once under ‘the arrengement, and I think we can establish th x 


i date and then take a breek until tomorrcw morning. We are jt 


This is very close to the end of this 


Referring to CX 75 FP through J, Mr. Tarr, which is a 
|| eeries of pricing sheeta dated Cctcber 20, 1965, can you tell 
me what these sheets are, sir? | 
They are the pricos in effect at the tim -— October 23. 
| _. which inoladed that increase which Z say wes three cants and 
now I know it was hecause the quotes before were all based | 
on 4. 29 and thie vas 4,32 on the Chicago marketing ordar. 

I don't know what they were in the cthers so I can't say, but | 

this woulda be the prides in effect at the tins we started to 

‘ge22 them in Novenber. : | 

Q ‘This was the adjustment you told Me. Schmidt had to be 
4 onde at the earlier mating? . 

a Correct. these prices are not the same as on the prior 
bids because the prior bids were besed on a 429 marketing 
order price, and 432. It was a super pool prices. 
lq was CX 75 PF through J delivered to A & P? - 

AX believe this whole thing was delivored toA 4 P. This 
is the thing as I antioned before that he was asking for. 
Q You are talking cbout CX 75 A th-rough J? . 


=m i ee a _ 


4 
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‘A oes, that ‘ds the thing he said he wanted to have the wasle | 


exact thing. In fact, ea think this is tha one I delivered 

over thore. I think I develapea at for Elner Schridt “= 16, 

de couldn't be because this was given to his later. . the | | 
| sipkewber 21 one gave the things we could and ‘could not do. 

Q These are the terms of the private label progran?. 

A. This is exactly xight, the ones’ ve spoke about when ve 

said we couldn't go along with all these other things if we 


o eo 8s @ & & & BK 


were going into that type of foal. Bs 


10 ; 2 That. would be Commission Sxhibits 73 A through re 


1" * A Taat is correct. 
| 


12°} Zo your knowleage,. ali of this Cocument was daliverad to 3 : 


y 

8 ‘ ice ie secosnize the handwriting appearing on certain 
{ 
| 


Sees ' . rf . : 
: - a: CREe Ob BOR TRG HOOT: O98 ALN 2 CEGABARE UCSB HP OO eID» DUP YS NH Dew = + 
wae errr een et ane at a eNO ELE SC IAT iat tO AS IL LER SELF OR eA IOED: | 
: : yar 


_ 2 wouldn’t know. £ couldn't tell you anybody's handvriting | 


1¢ |] Poses Srem CX 75 A. and B. Cae p 
17 a Re Se 
: 1a | Q@... Me... -- 
of Mone handwriting is thet, six? 
20 || * I don't knew. Xt is not. mine. : 
2t | Q ‘the handwriting is not fomi.1ior to you? 
ha 


aa 

ag |j 2B the Borden Company. I know it isz’t mine. It might be 
24 Elmar. I don’t knoy where it-come froa, 
28 


MR. MATHIAS: I offer CX 75 A through J in evidence, 


wrermciT a 
trParwtuers . Taos i § @iesti ifs Pee MIS is kes Be A ela = 
ms scle  IG ASe 
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JOOGR WINKARS: Fhe nearing will be in order. 
Let me ranind you, Mr. Terre that you ara still under 
forans 


ER. TASR: Yas, Site 


JUVGR WLWRES: Tf helieve that you had not complet: 
your quistioning, Hr. Mathias. 


MR. MIC TAS: That is coxzect, six. < still have a 


few questions %o ask Mr. Tarr. 
JUDGE WINKES: You may continue, 
‘3g. GORDON TARR revo umed the stand and tes sti tied furchex 
as follows: ; 


DIRECT EXAMINATION isecumed) ! 


— 


py bs. Mathias: 


' Q Now, Me. Tarre priox to the REP-Bocden private label arreang?~ 


16 ||} ment, wnat dutics aia you perform fox Borden in connzetion with 
' r 
17 || theiz sales to A&P Stores? : <n \ 


A The same as £ did cignt along even after end before. Any- | 


thing. pertaining to changes of any sort, that is, peLce-wise os 


been at that time. There was Harchbargex and then inter ira 


j anything alse, t contacted the head beyers whoever one ney have | | 
; 


Bartels and latex than tnac, Elmer Schmidt -- with anything. We; 


| 
| 


foparatat a Lot of provotlens with thea. and alt kinds of details 


f 

3 

| that ave Lavolved with tae sale of milk. 
bt 

Y 

t 


: : 
si ad 


25 th L kept cham informed of all that was going on. 
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And this was both before and niter the private label? 
A That is ccrxrect. 
Q Now you mentioned yesterday that you had@ men in the f£ie14 
working undex you as wall. Did they perform these same types of 
services for AGP in the £3010? 
A Well, undar order. Shey want where ve instructed them to 
go. For ans 25 aes whe a there was & store cueninas they took 
care of the open ing aa saw that the nik was there tn the right 
way. th sy knew even better than the store manager who was going 


to boersis the new store and they would assist in the oxdex event, 


Tt is perishable mnerchandisa and it needed to have somoone 
whe knew wnat cou! — be dona, what pale he gold ‘and 80 ON. 
Q Wera thes sai services performed in tha case of new score 
optnings following the private Label arrangement? 
A No, that was part of the thing that was going to be oalimi-~- 
neted. 


Q pid the men working under you in the field still work with 


AGP -- still wok with you in the field following the pei.vate 


abel ar cengereet ; 
A Koc to the e: stent they ala. “We only had nas man finally Be 
we had a group of men doing " pronotdonal Worl: AES sor that there 
vas just one man - at was necessary to hava one “0 see that al 
‘halite things waxe moRKent right. 2 


For oux com henete, not. for BAP e Tt wacn't so mich 


promotion as it was derail and to <~ see, there ‘were advanced 


4 
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ordexs and “e had to instruct these mangers new to do it and a 


£99 


lo: of problars camup in the field. 

Q pid this one man work only with DLP? 

A No, he worked with some ocner Scores occasionally. but 
jucgely with AGP. | 

Q Now, how much of vault time LoLLowing the private Lakal 
avrangement Wes ant in dealing with the AGP account? 


A Well, just about che sams relative amount: ghat it vas 


ad 


before che greater part of Pigg time, PEcause thera wes still a 


great dael of detail connected with this at headiquartert. It 
Biin't lessen, anye jet mo put it that Way : 

Q Tn connection with the final quotation to AGP and the 
arrangement under union Bordon supplied private Label products 
=o ASP, what axrangements Were nade for incxe2ses in raw wilk 


costs? 


A Do you mean what arrangements “were nade in order to pass 


| the increase cn arivats Label? 


Q Phat Lis corvecte six. 


A Well, this wae gouked ot on a regular formula basis that 


60 much &@ hundredwaigut, fhe prices would inerease bY eertala 


enounts, very exact formula. 

Q Do you zecail whether os not subsequent to the nogi nning 
of private label gales Go ALP ~~ what happened to the yaw milk 
costa? 


A Would jou please repeat that? 


Testimony of Gordon Tarr 


Dicdl chey increase or decrease? 


Atte <<- 


Let: m2 say they fluctuated. I think they increased more 


"4 
In subsequsnt years. -\4 


than they decreased. Certain times of the year after December 
milk prices generally used to go off. I mean go lower up to 
abeut Juna and then later en in guly and August prices start up 
again. Wais 1s the gonoral trend, because of the supply and 
demand factor. 

Q Other than this ssasonal change was there any General trend? 
A i think che general trend was up. I mean things vere 
bacoming more costly, but net to any large extent. It vasn't 
any laxde amount. 

Q What provision was made for other increases in costs to 
Borden, say, labor costs or container costs? 

A Vel, chat was nee? by whatever ~- there was an agreement 
with us aud A&P that whenouee Laker costs went up, we ceuld 
reflect that in the cost of the product? It had to be a reason 
‘ehle anount. T Ghan*t handle that so much as Mr. Gos€@ did, but 
My. Gos@ and I went over tcquther wean: deh on thoze things. 

Q Do vou recall whether o¢ not thexe was a formula type of 
increase in this instances, such ag there was in the case of raw 
milk scoct increases? 

A T novex worked it out. I am not familiar with just how it 


worked cut, but the reflection of that pec quart of milk is the 
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thing. ‘The tocal cost per quart of milk increase was the 
labow cost. 
Was “there any Set formula for pricing for this type of cost 
jnereass Of did this have to be renegotiated at the time? 
(it hed to ba renegotiated. 
Q be you recall having been 4nvolved in any such negotiations 
dee. 
A Wall, as I say, IT went along with Mr. Gos@. Ho outlined 
the thing and gia the talking on that, on that particular phase 
of it. | 
Q So ware you generally familias with the natuze of tha nego~ 
tiations? 
A Tp some extent, Yes. 
Q Do you recall an inexease in the cost of lasor and con- 


tainers Sn vhe spring of 1966? 


A - Well, I xemenber there was such a thing. Right now I can't 


recall the details. 
ae Mx, Tarr, I hand you Cofmisaion Exhibit 153A through 413 
fox: identification and ask you to familiarize yoursalé with this 
set of documents, sir. 

MR. MATHIAS: Your Honor, I vould like to correct the 
yecord. I ataced I had handed Mr. Tarr Commission Exhibit 155) 
¢hough DL3 and it was in veality A through 214. 


THE WITNESS: Yes, sir. 


Testimony of Gordon Tarr 


2169 902 

By Mz. Mathias: 
Q Are you fanidiar with this sat of documents? 
A Yes, I om. 
Q What are they, sir? 
A These are the paying prices or the selling prices to A&?, 
wholesale prices on thse Novéen Label in Area 1, which was Chicag;> 
subuxbaca and Calumet aroan during the dates shown from April 23 
until Dane 12, '67. From April 23, 1965. | 

Mr. Tare, is this a Borden farm or an AGP form? 


Borden fon. 


B did ® 


Q 

A 

r¢) Ani who prepared it, sir? 
: 

Q 


I note on most sheets Cube ances what appears to be a 
signature, J. G. Tare. In that your signatnze, sir? 
A That's right. 
And were these sheets generally delivered to A&P by you? 
Always, practically. 
And this would be to whoever was the milk buyer at that tin: 
This is correct. 
M. MANAYAS: Offer CX-153A through 224 in evidence. 
MR. HeINE2NEY: Wo further objection, Your Honor. 
JUCGE HINKES: Mr. White? 
MR. WHITE: No objection. 


JUDGE HINKES: 153A through 214 is received. 


ane 


ce OD AT . 
pen en 


ce te ee 
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vretorred to, heretofore marked for 


emmiesion's mxhibits 153A through 414, 


Me. Texc, I aow hand you C4-L54A through % fox ideatificset 


¥ 


aualuding any hancweitten notations thereon f would Like to 


Oe AS LT 
. . ot 
a ‘ 
* 


: you £O fomiliaxize yourself with this document, sir. 


ves, sir. 


eames 


are you familias with this sot of documents, Mr. Tarr? 


a cae 


‘en t= 
Q And what is chis set of docunents? 
rn This set of decuments is che price sheets, our selling 
price gheets to Ase for che period fron Debruary 17, 1965 to 
jay 15, 1967, for the area we call Brea 2~I, which was 
Weet Central niin. 
This would not include cay ef the Chicago-Cnlumst area? 
sir. “whis is ancther azéa of operation. 
 sypa HENSES: ‘This is still the Borden label? 
dap: WROMESS: Stil) the Borden label on all these 
Seas. Ne, wedt a minvte. When we get over here a ways ~~ I & 
sorry. Whan we get over to Novesber 6, 1965, there is a private 
Jaiel in here. In fact, that is the only private label. there 
is ome & is a private label in here. 
WR. WHITER: Might we identify that? 


nie WITHASS: At least it is marked that wey, X pre- 


} oweae it ia. f 
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Tove . 
MR. MGINERNEY: I think it is clear ond if it isn't, 
» 5 vould Like to ask the witness a question on voir dice. 
| JUDGE HINKES: You may do 50. 
VOIR DIRE. 
By Mr. ——— : 


Q Mr, Tarr, dia yes ever give a document similar es this one 
to A&P? 

. ms 

Q Ani is it fair to infer that you never gave this document: 
to A&P? | : 

a No. As far as I know, I didn't. 

Q Well, can you tel” us locking at the document that you 
have jin front of you whether you ever gave that document to 
ase? rane | 

A As far as I know, I never aid. . 

Q Woll, this apparently “has to do ‘with the Hammoid région 
if you have anything to do with the Hanmond region? ” 

A You, St was part of the Chicago operation, our Chicago 
‘branch apenation. Eee 7 : 


i Q “Insofar as that region was involved with chains to whom 


you Were selling, is that correct? - 


Well, this was given not to chains. It was given to other 


& 
| 


meeters chains. There was a discount schedule attached to that, ba 
you see - ao * bo 


MR. McINERNEY: Thank you. 
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mail ox the wholesale delivery. These have: retail as well as 
wholesale list prices. 

Where a retail price appears on such a pxics sheet, what — 
does this epply to? 
A his is the list price for the retail deliverers who 
daliveread house to house. 
Q This was retail hone delevente prices? 
A Ketail home delivery, and the wholosale is the stores. And 

; 

there is algo in here, the first one, Phat is a discount sche- 
dule ané there is anothar discount schedule on here on January 
2. That is 123A had a discount schedule in 1t basides a letter 
to grocers explaining various things. 


KR. MeINERNEY: May we ask whether the witness knows 


MR. MATHIAS: tei Honor, ZX wish ~~ Mr. MeInexney 
would net interript wy oxontinetion. £2 ha has voir dire ques- 
tions, he may ask them pier to che Snexoduction of the document 

JUDGE BINKGS: Yes, I think We‘ ought . to let complaint 
counsel continus unless there are objections to question being 


ecked. 


by My, Mathias: 


Q Now ara these doguments similar to those used in the Chicago! 


area? 


A Yas. 


Q °° And are the similar to documents which Borden uses in ite 


913 


a 
é 
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trade throughout the areas where you were famj.iiar? 


1 


oH A Yas. 
= ¥hease vera documants prapared and disseminated by Eorden 
| in tha xegular ccurge of its business? 
A Yes. ‘ 
MR. MeXLNERNEY s L opject to that, Thet is a question 
that caiis for a legal conclusion. 
HR. MATHIAS: Yous tonor, f think that is a factual 
 ouertion. 
JUDGE HiNKES: I will overrule the objection. I thi 
this witness is competent te answer that. 


MR. MATHIAS: Would you read the question? 

(the reporter reac. the question.) 

TH WIINESS: Yae. : 

MR. MATHIAS: he answer wae “yes, sir"? 

nim WITNESS: Yos. As fac as I know, yos, ft had nothinc 
to do wth ite Lee me put 4% that way. 
By Mx. Hathise: 
Q Bui: you were familiar with this genora). type of operation? 
A Goucral type cf operation, yes. 

MR. MAIMZAS: TI offer CX-120 and 122 through 136 with 
' cubpaxta into evidence. 7 

MR. MoXWERNEY: Your Wonor, I would Like to object to 

ithe lust: qnestion and ask that the answer be stricken. I think 


| the qie:tion ubout being familiar with this general type of 


‘ * % 
as z os -— _ " + ee 
* . 3 : ; 


axi/mh 
OK 
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| JUDGE HINKES: On the record. 

MR. MATHIAS: Youre Nonor, there is no further 
direct. 

JUDGE HINKES: Very well. 

Me. McInerney, would cae like to take cross first? 

MR. MCINERNEY: Your Wonor, I'd prefer to have 
Mr. White cross examine first in earn with your Honorc's 
previous ruling. 

JUDGE NINKES: Very well. 

CROSS EXAMXNATION 


Ry Mr. White: 


Q Mr. Tarr, I hand you Commission Exhibits 153-A through 


2-34. 
A Yes, sir. 
Q No those documents relate eae to the Borden label?” 
JUDGE HINKES: J£ you have something specific in 
mind, Mr. White, perhaps you oh suggest it to the witness. 
MR. WHITE: Ha is just anout finished going 
through thei your Honor. I just wanted to clarify this one 
matthex about these exhibits. 
THE WITHDSS: Yes, aie, they all refer to the 
Borden label. 
By Mr. White: 
Q Me. Tare, in your direct examination T helieve you 
testified that with ‘oiling to Comaission Exhibit 154-A throug 


Testimony of Gordon Tarr 217 5 931 


% that each of these documents related to the Borden label 
except for 154-J. 
A That is correct. Private label. 


Q 154-3 related to private label? 


ethic Sane 


A That is, correct. 

Q And these price change notices were on a forn that you 
were using at that time? 

A Yes, sir. 


¢ 
Q There was a basic form here? 


oe em SIRE ree a Se 


A Yas, a master ‘sheet on which we made film and we typed 
“a IN, ang they removed each one where thare wereprice 
changes and left the others on. It eliminated errors: und als 
made it much easier to show price changes and instead of showing 
price changes it gave you a full sheet of price cost at that 
time. 
Q I notice, for exemple, on Commission Exhibit 154-Z, down 
in the lower right hand corner is the statement, “These prices 
axe available to all on’ proportionately equal basis." 

Do you se@ that? 


Yes, sir. 


— - ane 


On Commission Exhibit 154-J.no such Language appears. 


That is correct. 


Do you know who directed that that language be taken off 4 


of the form? 


en mete ceere mtn, veemeds se 


I am not sure bet I believe Mz. Malone. 


, 
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Q and to whom did he communicate that as far as you know? 


And what did you do? 
TY had that removed from ali master sheets. 
MR. MC INERNEY: Your Honor, I am going to note 
en objection to this line of testimony. I am not sure that 
it is any part of Borden's defense to this case. 
GUYGS HINKES: Mr. White? 
MR. WHITE: f am ginishod. I was simply trying to 
clarify these documents, your Honor. 
JUQGk .INKES: Well, did you get an answer from 
s, Hiss Reporter? 
(Record Read) 
wR. MC INGRNEY: Your Honox, I am objecting to the 
entixe line of questioning. It is not simply that last ques~ 
ction and answers and T am sure your Honor appreciates “ 
SUDGE MINKES: Your objection is untimely but x 
gather what you are asking is that the colloquy be stricken. 
MR. MC TiWERNEY: Yes, sir. 
JUDGE HINKES: IT will — from you, Mx.’ White. 


wR. WHITE: Your Honor, these exhibits have been 


admitted in evidence agains: Borden and f think it is propar 


fox him to explain the forme and for ine to iriquire about thei. 
MR. MATHIAS: Your Honor, I think Conplaint 


Counsel should be heard briefly on this sane point. This peric 


ek 2 = ID Re De PE Ee re. oy ao Eee Gee Ste ns OU ae er eR et bees 8 bie 5 va pornratans ao eee 
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of there? — : ‘ 

A “Phe prices to A & P. 

Q ' Charged by Borden? 

me te : Charged by Borden, yes. § a : ° | ; 
a Now, once Borden commenced cuspledins poteane label milk : 
products to A & P did that include service to any A & P stores 
in the State of Lowa? . 2 

A No, siz. We naoae sold private label in Iowa. — ea. 


Q Yesterday you discussed an occurrence where you deliv 


a price quotation to Mr. Bob Hall of A & P. Do you recall 
this? : : me 
A sXes, sir. a. : 
G = agar think, Mr. Tarr, you said that Mr. Hall accipend | 
the quote. Did you mean that is merely Seoadvus it or this 4 
he told you that it was acceptable? : : 

A : No, he navats received it. I used the wrong terminology 
Q Mr. Tarr, at any tine during the or tesen abel. negotia- 
tions about which ae have testified or acibeequent thereto, ai 
‘you @iscuss with ny representative of A & P -er did ae 
alse discuss in your presence with any representative of A&P 
price at which A & P would cr intended to sell private label ‘ 


“milk out of the store? 


ms 

3 

A No, sir. I Emphaticaily no. x 

~Q Was thexe any such discussion concerning the Borden My 
; es 


label? 


eo ne oe SO SANIT NS Oak IO A A OP 


- S&S ses &@ & S&S G&G S& = S © 6 8 AO ee Aw UM hl 
acres pte en A ON EC 
i a A RELL TELS I AE ILRI AA LEE TG IT AGO CITE TE TE . 
; 264 Peewee Padget Vay Sag ¥f 
Se ens ert nen te na enn RN NR RN i tir sf Aacianee 
® L SIRS BENIN Cop et aapie Pe rere ive oe ‘~ 


13 { 
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| t 
JUDGE HINKES: Well wosld he knew? That's the is-‘ | 


TUS. 

By Mr. MeXnerney: 

Q Did you know the pricas that were being charged on 
rorden Jabal milk to A & P and the other chains, Mr. Tarr? 
a Yes. 

Q And were the prices that were charged to A & P and to 
the other chains on private label milk - 

A Yes. 


“MR. MATHIAS: Your Honor ~-- 


MR. MC NERNEY: < am sorzy Mr. Mathias is object~ 


ing in the middle of a question. 
g ; 


(fhe question vas read by the reporter.) 


i 
‘ 
‘ 
{ 
2 
{ 
% 
6 
i 
| 
s 
i 
| 
4 
By Hr. Meinecaay: | 
Q ~- available to A & P and to the other chains on the 
propocti.onately equal basis? | 
MQ. UATHTAS: Now I cbject your Honor on this 
basis. Tha question has no relationship to the notaticn on 
chis document which states these prices are available te all 
on a preportionately ¢qual basis. 
Mx. Mofnermey's statement is the question is not 
| related to chat sratenant. ue has asked a question concesrning 
pricing to A & P and to othex chains. 
Lik. MC INERMEY: Youe Honor, Me. Mathias objucted 


whan E used the exact lenguayga of the document ana now he is 


a 


document and £ will go back to using the exact language of 


tomers that you served, is that coxrect? 
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. 


A 
objecting that I haven't used the exact Language of the 


the decument. ‘ 
JUDGE WINKES: I would think we had better stick 
to the exact language of tha document. 


By Mr. NeInerney: 


to all on a proportionately equal basis." 


A. Yes, sir. 


$ 


‘ 


A —s That: 4s right. 

Q Now, tell us please whethe® that statemant was true? 

: MR. MATHIAS: ‘< object, your Honor, there still 

has not been any proper foundation. fle has not established 

whethex this witness know the pricing to all other customers 


in this market area. ° 


MR. MC INERNEY: I think that is something Mr. 


‘Mathias can argue about Later. 


SUDGE HINKES: % think the witness's answer is 
familiar that ia the ‘staterent that he fa familiar with the 


prices that: ohtaineé is evificiont to be tha basis for an 


“answer to the pending question, 1 will overrule the objec- 


Q Mr. Tarr, this form states "These prices are available x 


Q Now you knew what prices were being charged to the cus- ; 


26 
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A He had already done it. He had put it out for bids 
when ZI knew about it. 

Q Isn't it true chat you tried to persuade fir. Schmict 
that other dairies might not give him reliable prices jin the 
sense that they might come in with « Low price originally aad 
than try to jack up the price later on? 

A Well, I told Me. Schaidt. I vasn't trying to paxsrade 
him of anything, but FE told ham thet somebody might bid 

on this thing on a basis of trying to get the susiness at any 


cost and it wouldn't be 2a realistic bid hased on their cost 


oa pee Dee RASS NEES mT mES ERA ABET GE MH FTE REP m eI FS 


but hopefully if they get che business they could sometins 
later on pexhaps get the t:Ning into a profitable way and this 
hes been Gone many perce in’ business dealings and 1 did tell 
him thet, and ne said I: cnige that if that was 


3 


what jit was. He knew those things existed and he recognized 


deol ne se catia! GP etbet tes ate a eee at 


it. So I didn't try to discourage him from putting the thing 
t beceuse he already had put it out for bids so he said. 

Q Now, when you learned tlst en A G&G P had received a lower 

quotation were you and Mr. Minkler somewhat embaxxassed about 

that fact? 

A Yes. 


Q Ané did you discuss how you weuld exolai:a to A 


<> Scena et RE NRE allt SG ia i, sa RRs ede. 


they kad rcceived a guetation which appaxcatly was gxveatly at 
variance with the one at had ¢nbmitted? 


A XY don't veesnembas that we diseusse Me. Minklex 


| 
| 
| 
| 
| 
| 
| 
| 
FE 
ia 


~ 
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Rig . Reg 
Boe “E don't know that for sure. 1 know that he wasn't 
the last word ‘in this thing. Ye had to bring be to his 
people. Just Lik: I wasn't the last word in anything to do 
‘with this private Zabel business either. 
Q Now I believe that you told us that you first heard the 
term “anyhow accounting" from Mx. Hinkler during “a =_— 
you and Mr, Minkler had with Elmer Schaidt sometime > in Sep-~ 
tember of 1965? | 
a Yes, sir. 
Q. When Hx. Minkler used that term did he use it with 
viteterioe to the competitive offer that A & P had received? - 
A Well, he explained "anyhow accounting” to Elmer. a 3 
don't think that he directly said that they did this by any- | 
how accounting. It's what we presumed. I guess. what Mr. 
Minkler presumed with a bid like that it a bean done through 
wine he called anyhow accounting. 


Q And he did net say that Borden '*s quotation was ae on 
ilo accounting, is that correct? 

A ‘No. He tried to figure ont what they had done + anyhow 
accounting and had come up with a figure -- you see, ve 
Gidn’t make this accountingwise. We made it competitivewize, 
made this figure that we came out with. He hadn't set it um 
On pre*nats at that time. . 
Q But my question whether it isn't a fact that when hy. 


. Minkler used the: temn “anyhcw accounting” he was referring to’ 


eo : ‘ ® 


* Rit ¥ SSAS homie nee ey * = 


a 


6 
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whet your competitors might have done and not whet Borden 


Testimony of Gordon Tarr 


did. 
A This is right. 
Q So he didn't use the tamn anyhow accounting with 
reference to the Borden quotation, aint bsing based on 
anyhow accounting? 

That is right. 
Q Now, wasn't it a normal business practica in the dairy 
industry to meat competitive prices? | 
A Yes. | 
Q And you aia that not just with respect to any offer 
that you might make to A & P but with all of your customers, 
isn't that correct? 
A Yes. 


Q And did it happen frosm time to tims or fairly frequeatily 


that a customer would say that the could get a better price 


elsewhere and you would meet thet price? 

A Not necessarily. We could étect whether we wanted 
oF not. 

Q But when that aia ee though, a@id you ask the cus- 

toner for soma -- : : 

A Proof. 

Q rook in what Lorm? 

A Well X suppose is bow. You saa, none of that “he 


to ma. X am just speaking about what was done in the wholenake 


| 


7 
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Givicion and I know it was Gone. They didn't meet all 


competition, 
But when they did -- — 

When they did they wanted proof usually. — 

What kind of proof? : 

Either an invoice or a bill that they had. Usually 
milk is sold to most people on tha basis of cash and they'd 
have a nein sales ticket that would cite that. But © don't 
think we met it in the majority of cases even with single 
accounts. beaches @ lot of funny things were going cn and you 
couldn't believe a lot of the things that the grocer would 
tell you. 

Q But whenever you did do it you made sure that you were | 
actually eetding the compctitive prica by getting somes docu~ 
mentaxy evidence? 

A I should presume our wholesale department did that, 
yes. 2 didn't do it myselt because £ didn't have those 

‘ oui: ; 

-Q Now, did you evar, cither before or after you subnitted 
Rorden's ‘final quotation to Elmer Schmidt, did you ask hin 
ox anyone from A & P how Borden's bid compared with the 
conpetitive offer? ee 


A No. 


Q Did you ask the iduntity of the competitive offerur? 


Not in co many words, no. 
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Q You tried to find out indirectly, is that it? 


Bei 


A Yes. 

Q Now, I think you kava testified that you not only did 
not ask Mr. Schmidt about how your bid compared with the 
compstitive bid, but that he never velunteared that informa~ 
tion, is that correct? 

A Well, only in themanner in which I have testified. 


One time ke said, "You axe not in the ball park. 


so oe N ® & & © DM 


You are way o£f£." And 50,000 woulda't make it. 


oe 
o 


Q I will come to that. 


aot 
vet 


A ‘And all these other kind of things which would give you 


ot 
he 


some inkling perhaps of what was going on. 


ad 
{2 


Q But that $50,000 xemark was the only clew you had? 


ons 
oe 


A Well, no. There ware others. Particularly towards the 
end when he said "Sharpen your penckl a little bit.* 
Q BY is: eoken to come to that. — 

Now, you didn’t answer the question, however, that 
I had previously posed and I would like if his Honor would pleas 
instruct the witness to try and be responsive to the question 
asked. I would like the question cepented. 

MR. WHITE: I think the ansvwor was responsive. 
Ig your Honor is going to be asked to rule on it. 

JUDGE HINKES: ‘Let's hear the question and answer. 

’ (The record was read by the ropoxter.): 


“MR. M@ IWERUEY: I think that is the kind of 


e 


whether Mr. Schmidt ever volunteered te you what the conm- 
petitive offer was? 


‘ aA No. 


~ 


Q Now, you did try to get a clew from him aa to what the 


competitive offer was, is that correct? 


© oN ® on & © N 


A Yes. 
Q Did he ever in any way suegest to you what the Boxden. 
guotation should be? 
No. 
In any way at ali? 
A Well, only by inferenco, as I testified bafore. Sut if 


the answer is yes and no, inference isn't the whole thing and 


* 


I will say no he didn't. 


Q Well, now, Let me read to you from your deposition of 
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question that can be answered yes 6r no. . 
_ By Mr. MoInexney: : aa ee - 
Q May I put that uevion to you again, Mr. Terr, as to” 


ecember 2, - 197L. 
HMR. MATHIAS: What caus please? 
' HR. MC INERNEY: S11, it commences eorex’ the end 
page 511 and goes ede the top of page 513. 
“Question: Now when you made this final quotation; - 
and when I ‘speak of final quotation I mean it is $1.20 ,00%, 
saving over -~ prior to your making that offer did Mr. 


Schmidt in any way suggezt to you what your quotation 


> Io 
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these events and what wes said precisely. 

A I don't. 

Q You would agree that youd not? 

A That is right. In many instances I don't, but in 

those things I answered definitely, why that is the way it 

was. 

Q “WELL, have you, for example, had enything coma to your 

attention since the last tine you sastified in your deposition 
up to today thet has reminded you of the phrase, "Sharpen your 

pencil"? 

A No. I knew that all the time. This comer a recall 

from something I finally didn't remember before. 

Q You just never enanttiah to it? 

A If the thing had coma about that way, I would hava 

tastified to it, yes. I mean, f was asked this time about 


everything ~~ you see these things, when I reported about 


$50,000 was the only thing, this was before Mr. Minckler and 


-X went over on the $826,000 deal. 

This thing that I say about eharpening the pencil 
was jugt toward the very end of the thing. it was after all 
these things had been talked akout and kefore we brought ovez 
the final papers. 

Q Did you mention it to Mr. Minkler? 
A Yes, Mr. Minkler knew all about: it. Mr. Malone knew 


ghout it. They all knew ebout it. 
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MR. WHITE: seis 

_ JUDGE HINKZS: Well, then, shall we say that if 
the notes are not received, then, by Mr. McInerney one week 
from today that we can assume there are no such notes? 

ae MR. WHITE: Well, I will report, Your Honor. As 
soon “i I get ‘back I will report on it. 2 
JUDGE HINKES: Very well. That is fine. | 
MR. WHITE: We don't need to depend on my lack 


of saying anything to determine wiether or not we get the notes Ji 
t 
{ 


MR. MATHIAS: . Your Honor, I would take it that = |} 


since there has been a specific request by A&P that these 
notes would be made available to Complaint Counsel as well 
since ve ware not awaxe of the existence of any such notes in | 
the event they are made available to A&P Counsel. 
MR. WEITE: They will be available to all three 
patties. : 
JUDGE HINKES: Fair enough. We'll have a report, | 
then, from you when we resume next week, I hope. 
; MR. WaTTE: Yes, Your Honor. 
JUDGE HINKES: Very geod. 
You may continue, ur. uotnaknee. 
ByMr. McInerney: | 
Q Now, did readingthose portions of the transoript that 


were shown to you, Mr. ‘farr, xefresh your recollection that in 


j 
erriving at this $820,000 quotation the only clue that you had 
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was this reference to $50,900 savings or possible savings by 
elimination of in-store promotion? 3 

A: Yes, but that was only a drop in the bucket. 

Q I am sorry? 

A The $50,000 was only a drop in the bucket as I testified. i 
Q And that was the clue that you were working with when 
you came up with the $820 ,000? : 

A This is right; this is correct. 

Q Now, I think you have told us that Elner Schmidt never 
suggested what your final quote should be; is that correct? 
“Av That is right. | 

Q " g@he reference that you had“made before to somie kind of 
a price change that may have had some connection with this 
remark ebout sharpening your pencil, that was to Pe. se he 
wasn't it? 

A rt was a differential. It was a differential on the 
thing -- you mean the changes that were mede, if any, yes, 

it was on the by products, any changes. 


Q Now, the actual final offer that was submitted to A&P 


supposedly resulted in a cost saving to A&P of $820,000; 


isn't that correct? 

A I am net sure but I think so. 

Q fir. Tarr, the $50,000saving to which you vatesseh, I 
think: you said that that was a figure suggested by Mx. Elmer 
Schmidt; is that correct? 
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a 
has made I am happy to have. 
JUDGE HINKES: Very well. 
By Mr. MoInexneys 
Q Now, Mr. eare, when --— 


JUDGE HINKES: Pardon me. dust for the record, 

“YF think we should state that the document in question is not 

as biehiie submitted at this time. Permission is granted to Mr. 
McInerney to submit a copy of the pages which have Keen 


© o wn a ua & Ww Lo] 


veceived in evidence and you will Go so, I presume, Mr, 


= 
fo] 


; Melnerney, within the next week or ten days? 


eee 
od 


MR. MCINERVEY: Oh, yes. 


=~ 
& 


JUDGE RINKES: Very well. 


<a 
& 


Ry Mr. McInerney: 


Q Mr. Tarr, when you sul tkred your final quotation to 


ot 
> 


oa 
oI 


ASP, did you feel that Borden actually had to meet or. beat 
the prices being offered by the conpetitor? : 
A Did I feel at the time we brought the figures over I 
- ‘thought ‘we met them? Probably. I don't know as I had any 
' £celing about whether we had to meat them. I was quite sure 


this is apparently what Mr. Schmidt had been trying to arrive 


» Be 
Q Well, y question was: Was it your feeling that a 
actually had to maet those’ pricas being offered by the 
ecuipetitor? 


A You mean prier to that tima? 
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Q At any time. 


A Well, I never felt that wa were going to lose the 


business. I felt that somehow we were going to keep the 


business. I felt a little confident at that stage of the 
game that we would. - 


Q. Well, my question, Mz. Tarr, was: Whether in“giving 


your final quotation -—~ 
oh. At that time? 
Q In giving your final quotation for private label milk, 
to A&P, did you feel that you actually head to meet che 
‘competitor's quote? | 
A Had to beat the competitor's quote? No, I didrit. 
oe *- I am sorry. “Z didn't hear pantihatice, 
<A a L didn't feel that we had to beat the competitor's 
Ae fe 
Q : I used the word. sieetit. 
A “Mset®. Wall, I don't think x had any feelings along 
“that line at all. I thought this was it. This was what we 
had arrived at. I didn't feel -~- I think prior to that time 
I felt perhaps that we didn't have to meet this but I thought 
we were meeting it. : 
Q -pidn't you feel that you didn't have to actually meet 
the competitor’s quote but only ccme close to it? 
A ' Well, =z thought if we were close to it it would be 
7 alli right, yes. : 


m | : 1008 
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Q ‘So is it your testimony that in submitting this 
private label quotation to A&P you did not feel that you had 


to actually moet the competitor's quote? 


A | Well, I don't imagine -~= psrhaps we did have to actual ¥ | 
cae meet it. We had to be right up ‘aes: | 
6 Q But you thought you had soma leeway? 
7 A Possibly, yes. | ‘i 
8 .aQ Well, is it possibly or do you recall that you didn't 


9} feel that you had to actually meet <--- 
rot go Well, you are asking how I felt. Now, at thet time 
, 11 jl x €elt that we had met the proposition, that we were at least 
| {2']| _ as high as the other party, end that there was no problem left! 
13 Nov, tenet is how X felt. You are asking how I felt at 
14 that time. There wore timos prior to that in the discussion, 
15 |} all this dicoussion, when | I felt perkaps if we aiantt get : 
16 | quite up to the bid that | we woul still retain the business bat) 
17 at that time my feelings were that we had met it so I can't 
18 gnite follow your question. a ‘ 
19 Q My question is vary eimple; tt is wheathex at the time 
20 you submitted the final ao you felt thatyou oraee had 
21 | to meet the compats tor’ 8 quota. 
2c i} A I felt wa were meeting it. | 
JUDGE HINKES: Well, dia you feal you had to, — 


23 
ZA not that you were or were not, but that you had to? 
25 


THE NUWSS : Well, no I didn't feel -- if I 
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And when you submitted that, did you not know what the 


relationship was hetween the Borden offer and the compatitor'g 


offer? - 


A That is xight, 


5 Q Now, did you ever consider getting a letter from Elmer 
6 Schn3.dt or from pein at A&P with respect to what the 

7 conpetitive offer was? 

8 A No, f didn't expect to get anything like that. 

9 Q : Dia you consider dnoudeing, dther at the tine that 


10 you submitted the final offer or attoc that, with respect to 


1 what the rolatiouship wea? 


{2 A : No. 

13 Q -That wasn't even ae internally within the 

14 Borden organization? 

15 A As far as I know it wasn't. 

16 Q Now, dia you or asyone in your presence ever mention 


to Me. Schmidt or anyone from AaP that the vorivate label 


quotation was not cost~justlfied? 


A No. 


20 Q Did you or anyone in your pres ence ever mention to 


Mere Schmidt or anyone from AaP that these prices would not be 


made available to others? 


A 


No, 


24 Q bid you avar, in your discussions with Mr. Schmidt, 


vefer to the Robinson-Pot: ran Act? 


/ 1016 
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ie. : 
And did anyones in your presence evar refer to the 

Robinson~Patman Act in discussions with anyone £rem A&P?. 

A No. : : : : 

Q Did Mr. Schmidt at or around the time of the submissio: 
of this final quotation ask youfor a letter stating in words 
or substance that these prices would be made available to 

others? : a8 

A _ No. 

-“Q Are you sure of that? 

A Yes, I'm sure of that. 

Q Did he ask you for any kind c£ a letter or asarance 

from Borden? 

A Well, there was ‘gomething asked. I can't remenber 

wheze this thing came fxca, but thers wes a letter written. 

it. wasn't that it would ba avail able to iescnra des 

Q What | was ie? 


A I just can't remember the letter. ‘The letter has . 


been used in open testimony ‘hore in the last deposition I 
made end it was shown to me and it was my signature. 
‘Tt didn't auther the letter... I don't know who did. 
Py I wil show you that letter in ‘just a.moment but -—~ 
- But maybo that is what you have reference to and 
somaone, E am quite suxe someone asked for it and Z don't 


* 


know! whot the: E Imex Soh at did. 


ke 
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going over to Me. Schmidt, this wae a thing that happened 
two ox three times a week, somatimes where I will he cver 
there at headquaxters. 

They agked for many things. They wanted quite often 
ropoxrts on this end that and the otuer thing. Pxresumeably 
Me, Schuidt ox someone asked me or maybe they asked Mr. 
Minkler or maybe someone else. : 

I don't know -- and I don’t know who wrote it. Tf 
have testified that way. I just know that I signed it. I 
@o know that if I signed thc letter to A&P I took it over 
thoxee : 

I have read the ister and r can remember sometaing 
like that that waz dona. I gan't rewember the time I brought 
4t over or anything else. 


But how can you be suse that this was not a subject 


rae ais-~ssea with Kr. Schmidt at the VFW hall meeting? 


Decause I venember everything in that VFW hall. That 
was the most important mecting we had in the entire ycar. 
That was che tine when things were concluded. I can't 
yemanber the words that wesxe used but I rememhax «- thor 
Zon't anything that was said at that meoting that I don't 
FEeMemMDIer 

fZ haven'tsaid everything that was said at that 
reeting. q haven't tried to wecail everything that happened 


at that meeting for your honefit ox anybecdy's benefit. 


as 47 
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Cs 
letter, Mr. Tarr. 


A ' -Z£ didn't write the letter. 


JUDGE HINKES : Did you intend to convey any 


messaye to A&P when you signed that letter? 


THE WITNESS: I only signed it because this is 


the letter that was appareatly supposed to go ovar to A&P, 


-ft was prepared for wa by somebody. \ 


JUDGE HINKES: Did you know the content of the 


letter when you signed it? 
THE WITNESS: Yes. 


JUDGE HINKES: Very well now. If you know the 


‘content of the letter, then I think that you ought to bs in 


a position to know your intentions with xespect to sending 
it to A&P, which you, of course, axe responbile for. 

THE WATWESS: I think it was in answer to a 
request that Aap made to — someone in A&P made to us to -- 


I don't know what they asked for exactly socewe ie 
: JUDGE HINES: Well, let me put it to you this | 

way: Was it your intention to couply with the wishes: of 
ASY? : 7 : ae 

THE WITNESS: Yes. 

JUDGE HINKES: Very well. 

You thay continua, Me. McInerney. ; 

MR... MoINERNEY: Well, Your Honér, I would prefer 


to hava the witness tell. us in his own words what that 


=. 
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inasmuch as the document has .ot yet been offered or received 
ia evidence. 
MR. UATUIAS Ghat is right, Your Honer. I will 
meke an coffer at the end of my questioning, and I believe 


basically the document speaks for itself. |] 
very well. Cartiet 
kes 


Q Now, Mr. Walker, in the course of these proceedings, 


By Mr. Mathias: 


three A & P officials, Nessrs. Herschel Smith, Elmer Schmidt, 
and fra Sarteis, he 
Counsel, and within a few moncas of the trial herein, they 
had ve-reviewsd the Bownen and Borden cffers to A & 2 of 1965. 
Gney also te: ied that they now found that they had been in 
error in 1965 when they determined that Borden was the lowest 
bidder in that they had rot noted the fact that the Bowman 
offer was bsscd on 3.5 percent butzerfat milk, while che 
Borden offer was for 3.4 percent butterfat milk. 

Are you familiar with that testinony, Mr. Walker? 
A Yas, I am. 
Q Well, since that testimony was given, Mr. Walker, have 
you reviewed the Bownan offer to A & P as contained in 
Commission Evhibit 50 ané Comission Exhibit 263 with various 
subparts? 

Yes, I have. 


Now, Me. Walker, through your study of the 3ownan offer, 


ee a ee ee ee mn ream een 
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have you teen able to determine the butterfat econtent-of the 
homogenized milk in gallon, hali-gallon, and quert containers 
as included within the the Bownars offer? 
A No. 
-Q why? 
A Because the bid does not specify the butterfat content of 
this product, and there ie no information in the exhibit that 
will allow me to determine the butterfat content of the 
homogenizen milk. 
Q Now, Mr. Walker, I would like to place in front of you 
a page of the Bowman offer which is identified in the two 
exhibits and Commission Exhibit 50, it is Comnission Exhibit 
50-C, and at Commission Exhibit 263, it is Commission Exhibit 
263-€. It is the identical page in each. 

MR. FALLS: 50-C?.. ' 

HR. MATHIAS: 50-C, and 263 KE. They are identical 
in either one. 
By Mr. Mathias: 
Q Now veferring you to his page of the Bowman offer, which 
is entitled, “Price Bsoalation on Milk Order Prices", the 
offer states as follows: This is in part. “Chicago Area 


prices are quoted on the basis of the present order number 30 


price, plus a superpool, which totals $4.32 per hundredweight 


- 
for 3.5 percert Class I milk products." At another portion 


Similar raw milk .cost data for "3.5 percent Class I milk 


| 
| 


| 
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products" is given for tne Iowa Federei. Order Area. 

Now, calling your actention to the data on this 
paye of the Bowman offer, Mr. Walker, how does this information 
comport with your stated opinion that the Bowman offer does 
not include information which would reveal the butterfat 
content of the relevent homogenized milk under this offer? 

MR. FRLLS: I object, on the grounds that Mr. 
Mathias is asking the witness to interpret this language, if 
I understaud nis question, and I think the decument speaks for 
itself. 

JUDGE HINKES: Well, the witness has stated that he 
cennot establish the existence of a 3.5 percent butterfat 
content from the exhibit that has been ceceived in evidence, 
and he is now being asked to explain his answer. f think 
that is appropriate. TI will have to overrule the objection. 

HE WITNESS: The 3.5 percent referred to in your 
quotaticn deals with the butterfat content of the basic 
milk fer these two order areas. the hasic price and butterfar 
content here stated deals with the raw milk and it is the 
cost of the raw milk as it is paid to the farmer by the 
hendler for milk used in Class I products. Now, obviously, in 
skim milk which has little os no butterfat, and on the other 
hand whipping cream, which has approximately 32 to 35 percent 
butterfat, ere Class I milk products, end they have no relation} 


ship to the butterfat content of the basic raw milk in the 


4 


s 


* 
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payment to che farmers. 

By Mr. Mathias: 

Q Now, Mr. Walker, have any other facts come to your 
atrenticn which would have a bearing on the butterfat content 
of the regular homogenized milk under Bowman's offer? 

A Yes. 

Q Please tel] us what these facts ara, and what bearing 
they have on such butte2rfat content. 

A Well, first, Rownan bid exactly the same price for 
the homogenized milk unde~ the Bowman label and the A & P 
label. Second, Mr. Schmidt testified that they did not make 
any specific requirements 2s to the butterfat test, other than 
that of the meeting the minimum legal recuirement in the 
Chicago area. The minimm legal reuui:-ement for the City of 
Chicazo was 3.25 percent butterfat. Then in addition, I 
reviewed the handler's reports for the period January, 1965 
thzgough March, 1966. On these --- 

MR. FALLS: I object, Your llonor. Are those in 
evidence? 

MR. MATHIAS: No, they are not, but they are 
present here for review. Respondents have been notified of 
the fact that they are available, and they have been supplied 
copies and notified that Mr. Walker will give his opinion 
based upon these. I do not want to offer them in evidence 


kecause I think it would be a burden on the record to put 
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conclusion -- 
MR. MATHIAS: Your Honor, this is additionally. 
This is edditional data ox his analysis of the Fownan offer. 


SUDGE HINKES: Yes. Ard it woulé appear to me at 


documents vpon which he bases his answer are received in 
evidence cr are receivable in evicence. In addition, I am not 
at all sure that these documents have not been sufficiently 
authenticated for that puxpose, but whatever the reason may be, 
{I must overrule the objection and allow this testimony to 
stand. I au not sure however thet the reporter got the 
complete answer of the witness inasmuch as it was interrupted , 
by the cbhjection of Mr. Falls anc it may not be complete. 

MR. MATHYAS: Your Honer, maybe it would be best if 


XY ce-put the original question te che witness and he went 


least that his answer is permissible, whether or not tne 


through co we have it all tegether in one spot rather than 
broken up ove: 15 or 20 pages of transeript. 

JUDGE HTNKES: Yes, I think you should do that and 
let*s have it concise. 

GE WITKESS: Could i have the question again, 
please? 
By Mr. Mathias: 

: Q Well, to briefly review, Mr. Walker, I originally asked 

have any other facts come to your attention which would have 


a bearing on the butt: © : content of the regular homogenized 


a a tee cman me cmNNe tN tN AR en 
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milk under the Bowman atten: You replied yes. Now I have 
asked you to please tell us what these facts are and what 
bearing they have on such butterfat content. 

A First, the fact in the bid that th? Bowman and A & P 


label was being offered at the samz price or cost to A & P. 


Second, Mr. Schmidt testified that he did not aek for any 


specific butterfat content for the homogenized milk beyond the 
legal requirement. Third, in «°@ Thicago area, in the city of 
Chicago, the minimum butterfat recuizement is 3.25 percent. 
And fourth, in reviewing the handlers reports for Bowman and 
for Borden fer the period of Januacy, 1965 ehabiiath Medal of 
1966, I discovered that the butterfat test of the milk pro- 
‘ cessed by Bowman and sulted to the Milk Market Administrator 
| indicated a lower butterfat test than that on the Borden 
handlers reports. It is therefore my conclusion that had 
Bowman received the bid the butterfat content in the milk 
supplied by the Bowman Company would have had a lower butterfat 
i -hat actually supplied by the» Borden Company. 

MR. MATHIAS: Now, Your donor, I would offer CX 206A 
through D in evidence. In doing so, though, I want to note 
ene thing which I believe is quite important. In our pre-trial 
discovery in this matter we mada an official demand on the 
Borden Company for its profit and loss data for the Chicago 
area for the years 1964, '65 and '66 as well as additional 


years, and in response to that denand Borden replied that such 


fea. 
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ee ee | 
}z just wanted to have the dates of those requests and responses 
| in the record so there woud be no confusion. 
, VOIR DIRE 

By Mr. Schaeffer: | . 

Q Now, Mr. Walker, Commissior “xhibit 206 A through C as 1 

read them show some figures and some information which does not 
| appear on 206D. Could you tell us the source in particular for 
| the figures you show on 206A through C as “sales volume 

(pounds) °? 


A Yes. The pounds shown on A through C are computed from 


| indicates 17,441,352 points. This nwaber is multiplied times 
| 2.15, the weight of a quart of milk. The testimony in this 
record as well as industry practices are such that a point is 
equivalent to one quart of milk and a quart of milk weighs 
2.15 points. Thus the points are converted into pounds for 
your sales volume lines on CX 206A through C. 
Q Mr. Walker, in that conversion -- excuse me. Do we 
have anything further tc say about the sales volume pounds 
entry? I didn't mean to interrupt you. . oC i 
I didn't know whether you wanted me to go on on what other 
¢alculations were made. 


Let's treat those separately if we can. 
All right. 


The conversion factor of 2.15 which you applied is a facto 


mie ew i om 
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of what? 

7éministrati ve arpense. 

Yes. 
Q Ho allocation there aither? 
a Again I would like to cau*ion you, even with 
butter it is a relatively small item. You understand this. 
Q Is cottage cheese a 3mall iten? ¢ 
A Ko, that is a fairly good item, but it would still he 


overstadowed by the milk Class I product. 


aa ATE EY I 


Q Xow, directing your attention, Mr. Walker, to December 
of 1965 ac shown on CX 206 B. 

A Yes. 

Q Cecember. 


A Yes. 


| 
| 
| 


Q tf you take a look there at the cost product sold in 

vnit zmount per hundreiweight, there ha a number of $5.74, is 
. there not? 

A Yes. 

Q | And that number is, I believe, significantly less than 

the ccst of product sold per hundredweight for any prior 

month of 1965, is it not? 

A Yes. : 

Q Co you know why that is? 

x es. 


MR. MATHYAS: if the witness knows the answer, it 
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Yell us. Ppaease. 
to a proceduxe that Borden has of givirg 
to the individual plant operation from the head- 
quarters in necembex to corre:t for overcharges or overall 
occasions mace during the year in tems of headquarter 
expenses and credits from ites purchesed whereby the Borden 


ompary has a national purchsa3ing contract. 


Cx 
6) el. y veason of the atcessity for those year-end 


credits, would it not be true chat the cost of oroducts cold 
for the preceding months of the year would be overstated? 

A Wo the extent that there hes been stch adjustment in 
Decarker. 

Q In ether words, one would have to take account of thea 
year-end adjustment in order to come up with an accurate 
figuse for the cost of prodres sold for any particular 
month? 

A Yor the full year, yes. in other words, you would hove 
to maize the adjustment each onth throughout the whole year. 
Q Right, and until such an adjustment had baen made there 
WOULA bo on overstatement of che cost of products sold for 
the particvlar wonth. 


A Yes. 


2 So you know whether tha: purenthetical figure for 


in December is the game sort of thing? 


§ a yeax-end adjustment? 
A Yes. 
Q And until that adjustment is applied in some fashion 
to the preceding monthly figures those figures would be 
overnitated? | 
A Yes. 
Q Now, Gixecting your attention to the cost of products 
sold for the eight months of 1966 that are reflected on 
CX 206 C, is it not the fact that the cost of product sold 
during that period incense significantly as against 1965? 
A Yes. 
Q Do you know whether that cost of product sold increase 
was attributable in part to increasing raw milk prices? 

MR. MATHIAS: Your Honor, again I would ask that . 
the witness be instructed if he does not know specifically, 
the syneculation is of no use to this record. 

JUDGE HINKXES: Yes, we don't want an opinion at 
this point, Mr. Walker, but a factual response, if you have 
one. 3 

THE WITNESS: I don't know for certain, © 


i 
“By Mr. Falls: 


Q You don't know whether xvaw milk prices increased in 


‘1966 in this area? 
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on inclusion cf the prices wits vespevt te glass gallon jugs, 
and L want it te be clear in tie record that you are not 
offering this witness to say snything about that area of 
couparison. 

MR. MATEIAS: That is correct, I believe if you will 


exzmine the direct examinatica there was not one single mention 


of glass gallon jugs. 


“MR, FALLS: ALL vight. 
By Mr. Fallss 
Q Ist me eee a enother sagoject, Me, Walker. You gave soma 
testimeny thie morning with rexpect te your inspection of 
certain handlers reports, 
A Yes, 
Q Ingofar ag they related ts the butterfat content of the 
Barman and Borden milk? 
A Yes. 
Q And what was the period asein as to which you testified? 
A January, 1965 to March, 1966. 
Q And I believe yeu said yo: concluded that the Bowman milk 
had a lower butterfat content than the Borden milk? 
A As far as the regular hosogenized milk is concerned. 
Q When you say that do you mean average butterfat for Borden 
ever that wholes period was ticsher than for Bowman ovex the 
whole period, or something else? 


[A Each szcath the reports indicated that. the Borden butterfat 
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-est was higher than. Bowman’s. 
So this was not based on an average but this waa lcoking 
month by month? 
A Each month, 
Q Well taking let's sey June of 1965, for an example, can 
you put before you the handlers reports on which you relied and 
show us just in what manner -~ talking now about the Bowman 
handlers reports. Well, the Bowman and Borden handlers reports 
I just want co understand how you arrived at that conclusion. 
MR, MATHIAS: Your Honor, it will take us a faw. 
seconds to get out the Borden handlers reports. If think a 
wanted me to lock at that too, did you not? 
MR, FALLS: ‘Let's have everything of June of "6S that 
he referred to. : 
I want to be sure that I have the documents that the 


witness has 30 that I can inquire about this comparison, 


MR, MATHIAS: Well, you might come over and take a 


look. 

MR, FALLS: We probably have copies, den’t we, of 
the things he is looking at? 

JUDGE HINKES;: Off the record. 

(Discussion off the weockt) 


JUDGE HINKES: Let's take a short recess now while 


the papers are collacted, 


(A brief recess was taken.) 
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1a Bevwan Dalxsy Company. 


lar 


Now if My. Valls wishes to ask Mr. Walker how he 
yacws that they are such, well, that might be a possible subjec 
of eress-exzaination, but I believe both as to question of 
authenticity and the admiasibility of Mr. Walker's testimony 
in any avert, I believe your ruling was absolutely correct this 
norning, and there has been nothing breught up new that shakes 
that ruling. 

JUICY HINZES: I do believe that I should for the 
sake of consistency, if nothing else, overrule the objection 
that has becn raised to Mr, Walker's testimony insofar as that 
obtaction is based upon inadequate zuthentication of the Bowman 
nandler reports. 

By Mr. Pallss: 

o All right, Mr, Walker, now referring tc the Bownan docu- 
/ 

ment, Waich is the butterfat figure that you took there to make 
your comparison? 

A I took the butterfat test shown opposite the homoyenized 
vitamin D wilk. The particular sheet that I am looking at has 
a heading on dia Gapital, one of the parts, one of the dairy 
parts of the Eowman Company and it indicates that butte:cfat 
test of 3.3732. Now the d2cimal point is a little bit confusin 
on this particular document, The document following that -- 


Q Actually what the documsnt sayo is 33,732, is that right? 


A That is cieht, and the document following that saya 


GUNGE WINKES: Do you think it ig just a misplaced 
decimal point? 

Tilé WETNESS: Yes, and I might add the percent 
coluta indicates a 20.159, co <I think that is a fair state- 
meant. 

By Mr. Fails: 

Q thet suggests these handlers reports are not always 
prepared with vexfect accuracy, I would note. 

A Well, the numbers may be accurate, but the decimal 
points may not be. 

Q You are not excluding the possibility of other mistakes 
are you, hr. Walker? 

MR, MATHIAS: Your Honor, I would object to 
epeculation. 

THz WITHESE: Anything is possible. 

By Mr. Falls: 

Q whe shee® to which you first referred has “Capital” up 
the upper left-hand corner. i 

That is correct. 


And you say that is the milk supplied by --- 


A That was processed by Bowman and reported to the handler { 


as paxt of the Bowman operation. I might add sometimes in 
these reports you will also find a Model palry, and also a 


Bowman total. In each case the butterfat content was exactly | 


bso | 
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q@iess of whether A caulk week) Rowman total, 
‘ Capinal on the particular wonth. 
Now, looking at t Rovden sheet, which was the ‘igure 
. tg the March, 1665 sheet I used the top 
reguiax homogenized wilk, and it indicates 
a butterfat test of 3.44771. 
Q ana with xvespect to the other months aa to which you 
testified you made the same sort of comparison, you aid it 
asentially the same way, is that it? 


Yes. 


WR. PEELS: That is all ¥ heve, Your gece 


JUDGE RIMVKES: Very well, Mr Schaeffer. 


{L have just one question. 
HR. BMALHEAS: Your Honor, will this bs in 


connection with the question of the butterfat or the Bowman 


RR, 
WR, MATHYAS: Okav. Fine. 
MR, SCHARFFSR: I om glad you clarified that. 
43 is by way of general cross-examination on > 
the early part of Mr. Walker's teatimony with respect to 
Comaission Exhibit 206. 
By Mr. Schaeffer: 


. 
9] Mr. Walker, just to make sure that there is no 


nat 
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Pronddont of the division at that tima. 


JUDGE HINKES: The President of which division? 


THE WITNESS: Of the MIddle Western Division. It 


Was the Middle Western Division at that time. 


ete 
JUDGES HINKES: You mean that Mr. ®eers. and Mr. 


Lawis then xeported to the President of the Middle Yestern 
Division from their positions in ‘the unit? © | 

THE WITNESS: Right. 
By Mr. Stones —~ ce oes bc ae en : 


Qo When ‘you, became Sales Dixector of the Chicago Division ,di 


you have eny respensibilit ty to make any kind or report to the | 
New York office? 


A 
Q Now, Mr. White, how many people were under your authority 
during your tenure as Sales Manager of the Chicago unit: 
approximately? 

A ~ About 18 or 20. 

Q And what wexe their functions? 


A I had clerical girls in my department, I I hea sales 


“s 


‘nll rieebtntsiitns who worked with the £1 ela, X had on advertising 
: Zepartrane, I had a price desk aepartment. I think that 


would just shout cover it.) 


« % 
ral 


Q And in connection with the function which you mentioned 


of setting prices, pricing the produc ts, were you responsible 
for the setting of the goneral prices of all the products 


Ace sold in sige Chicago —— 


a ages aes 
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AD Yes, | ‘ag 


Q And did ‘“.© store manager of the Chicago unit have the 


authority to unllatexally sat prices? © - 


A No, sir. * oie alice = 


Q So <211 me how you went about setting prices during this 


period si ‘ general way.'* 

MR. CURNIN: Axe we talking about all prceducts 
thac axa sold ont of ALP stores in the Ciiicago unit? 

MR. STONE: Yes. 

NR. CURNIN: Is this calevant, Your Honor? 
VUDGE HEINASS: Well ara you dhnciiteas en the grounds i 
of relevancy? | po 

: : ER. CUORNIN: I am objecting on the grounds of 

rolovancy. Wy understanding is that A&P sells maybe 8,000 
teas. We will be here for a long time if we hava to discuss 
this as to each of there items. | | 

MR. STONE Your Honor, i asked him ‘about his 
preasdure in vetting prices. 

JUQCE HINKRS: For all items? 

MR. ‘SN0NB: For ites in a general way. - 

SIME HINES: Is | there any need for that? 

WR. SEONE: f£ think there is a need to astablish 
the gonerel procedure utilized by the Atlantic and Pacific 
Yeo Conpany in setting prices for the Chicago area. 


NR. CURNIN: TI thoucht the subject here, Your Honor, | 


reew’ 
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Q Now, did your office in ae cases ‘set + pikcos in the - 
Chicago unit? | ek ae 


A Yes, sir. *" 


Q Mx. White, I hand you Commission Exhibit 256~A through 
%--28, which appears te be a document entitled the Great 
Atlentic and Packfic Tea Company and at the left’ hand comer 
"pxica list" the typed word "Chicago" and the printed word 
"wit". a : cee kab Te oe 

Can you identify these docunsnts, Mr. White? 
A Well, I could not positively identi ty ee. I would 
say they look like they pc. a be our price pages, yes. rt" es 
leoks like the format that we sued at that ‘cine. I aid not 
hmndle the price pages personally Nor did I assemble this 
information to be subritted no I coulén't positively identify — 
them but I wonld say ‘they look like they are ours. 
Q° Were these docunents sseanblea widos your aseodeton or 
the direction of your office? | oe de « ee 
A Under the dixectica of our offics butyinges my direction. 


Q When you say assembled or words to that effect, are you 


xeferring,strike that. . ee AUNT uae ok fll a 


~ 


To clear up any confusi.on thara may ke ,were these price * . 
book eae prepared origin “ly under the- reaper oe ms 


- ispices of your office? 


5 


‘MR. CURNIN: Objection, Your Honox, 


The question’ 


2 ‘4 Testimony of John White (uae' 
A Yes, sir. 


Q Were the prices at wnaich A&P sold pxias advertised by 


A&P in the newspepers in thease two areas? 
MR. CURNIN: Products generally? 
MR. STON@: Yes. | 
WEess: Please repeat the question. 
. STON3: Would the reporter please read the 
question? 
(The reporter ceaad from her notes as requested.) 
VEE WITNESS: I don't understand the question. 
MR. STONES: Perhaps I can restate it. 
By Mr. Stone: 
Were the prices at which AaP was offering various 
for sale advertised by A&P in the two areas I have 


mentLoned? 


MR. CURNIN: Objection on the grounds of 


relevancy, Your Honor. 


JUDGE IINKES: Yes. Here, again, I don't khow 


4f youvant to get into the entire line of products that A&P 


carvies. Let's’ Linit it if we can. 

By Mr. Stona: 

Q Did you édveri:ise milk and dairy products on occasion 
in these areas? 

A We covld have advertised dairy products, yes. Dairy 


products, yes, W3 could have advertised dairy products. 
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Q Did you advertise milk? 


A We wight have. it was not usual for us to advertise 


milk. 

Q Did you advextise AcP's private label products in the 
area? 3 

a T an cure ve did, yes. 

Q what redina aia you. use forthese advarticenents? 


KR. GURNIN: Your Honor, if we wexe talking about 


eevertisiag o£ something other than milk und dziry products 


< would onject. 

JUDGE. HINK2S: I presume that the question is limita 
‘te the milk and daixy products which was the subject of your 
previous questions? 

HR. STONE: Your Honor, I have tricd te comply with 
lr. Cumin’s objection but £ think we are talking sbout 
REP's gonaxal advertising practices here aad I think that 
tye qiestions or three questioas will cloar this matter up. 

JOLSE HXWG?IS: Is there any reason why we want to 
ge into theix genezal practicas? 

MR. SYONB: I think he has already stated AsP's 
private lab2l pxroduc:s woxe advertised and as we have seen 
hafore thay constitute a broad Line of preducts. 

HR. SHABFER: Your Honor, I would object: to that 
if only -- wy urderszanding of that question, the Line of 


questioning was directed to milk and dairy products and when 


, 2019 
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the witness said he wes sure A&P private Jebel products vere 
sivoetined I undaxstodd that questicn to be in that same Line 
of quevtions relating to miJdk and dairy pxoducts. 

JICGE MINKE: Of course it is open to sone con- 
struction. I think ne ought to got the answer froa the 
witnoss. 

When you spoze of the sdvextising, Mr. White, of 
privats label products what wexe you cudeestae to? : 

‘Ie WITNESS: Your Honexr, I wes xveally or) 
to the introduction of the private label’ milk. 

" 
JUCGR RINKS: I see. Ht 
: MR. STONE: Your Honor, in this case fr would like 
to yo ‘fuxthor. X would note that the legal issue involved hgre 
is aelae or not A&P 723 compating in this axeas on that 


ground. I think IT hava tho duty end obligation to ask a few 


~ 


quastions in this area. \ 


JUDGE HINKFS: Again, is this casa concexned with 
competition in the srle of pepper? V 

MR. STOWE: = chink it is concerrad with the guostion 
of whether or not A&P ‘coupated in the booed line of its sales 
in thesa two speclfic a27ea8. 

_ SR. CURVIN: Youx Ronor, ve woule sexonghy ehject 
to chat. fhat is not an issue in the cave and it has never 
ia Mattngd as heing an inaue ja this case and {2 we are 


golng to get Involved in the compatitive aspects of ASP! 


ew! 
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cr. Stones 
will split the cestion and ask first, six, do you 

reeall advertisihg by the Great Atlantic & Pacific Tea Compsny 
in tho newspapers circulated in the City of Chicago or 
the Cities of Gary and Hasond ox Valparaiso relating to the 
gale of milk preducts dwring youx tonuxe as sales manager? 
A £ don't spacifical ly recall any ads that we ren on mirk 
preaucts 4uring that period. We wall could have run ads at 
the time we jatxroduced private label milk. I don't mow that 
we éid but it is possible that wa did. . 

JUDGE RINKES: Is At probable? 

NHE WITNESS: It would be more probable that we aia 
in Chicays than others, Your Honor. 

JUDGE HERES: Is it inprobable. then, that you aid 


ad . 


it in the others? 
THE WITNESS: te could be inpxobsh1 le, yes. 


MR. CURNIN: Your Ronor, I think we are getting into 
a confusing area wi tin the witness as to what is pessible and 
what is probable, and is it moze probable here ard less pxob= 
able thors. I think his testimony as to what is possible and 


what is probadle shevld be utricken. ..%. . 


SUDGE WINKES: It 43 denied, That isthe parpose of 


my question. Anything is paszible but whea the witness - . 


+ 
** 


cells ne that it is >rehable, that is a ditferent stexy. 
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Q Mx. White, did AcP also advertisa its private renee 
products in the newspapara circulated to Chicago and the Gary- 
Hanmoud axea ducing your tenure of wr as Sealed managers 
| MR. CURNIN: - Objection, Your Honor, unless we know 
what private label preducts wa are talking about at this cima. 
JUDGE HINKES: Would you epecify. 
MR. STONE : Any deatudnd on the private. label. 
MR. CURNIN: Continuing ebjection, Your Henor. 
THE WETNESS ¢ Do you mean woes products, Mr. Stone? 
Ho. Any euluate labels. 
Yos, we vould have advertised private 
labals. | 
8 CURNIN s Your Hones, I note if this concludes 
this line of Gu toning ~~ <= do not wish to interrupt this 
lina of questioning -~ but T would like to note ‘chat the 
witness has becnon the stand for an hour and 45 minutes. 
7 GUBGE HINKES Lowas thinking we could just go on 
fox another 45 winutae and breek for lunch, But if yon would 


Uke to have a recas3 -- o : ee 


MR. CURRIN: Y cen speak for counsel, Your Honor. I} 


: os 
would like a roesss, only, hotever, 1f we are through with this 


YZ not, I do not wish to interrupt him. 
Wa ara through with this lina of 


grestioning. 


ae 


o FPN On bs w 


eG RB = s. 


Q Did-either mr. Schaidt or Mr. 


. for gatehitantne tetalis 


Q ‘and woul you explain just what i the company? 
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(weal) 
Bad yee participate in any fashion in the negotiations 


2058 . 


babuden the A&P and Borden which led up to the arrangement. 


‘which brought about the introduction of a label milk: 


in AEP stor 23 in the Chicago unit? 
O t08 ee 


a , Did herein Schnidt ox ira Saxtels at any. time discuss or 


suggest to you what vletigiens sic chee) oe set. cn private label nd.k 


A “No, sir.: - | 


Bartels have = authority 


at all to enforce any suygestion with respect to the retail | 


price of mi 23 or other products sold ae ASP — in the ~. 


chicago pate? ee 


—_ 
é 


A Woula you plossé Ye: peat that question? 


MR. CURIEN: Would the tid a read the question, - 


(Question read) 


THz WITNESS: : “Neither dia because tha remponsibi ley 


rested with me as sales “manager. 
Ey Mr Curning Be 


> Was that a result of & ‘direative at the unit evel or 
was hE a & matter of company policy? 


A “tte ig a nfder of company policy. a ae re) 


~ 


g “poldcy - 


: in regard to the ‘respons in lity ae the sales manager for 


fixing retails on products sold out of A&P Stores? 


A 


Yt is the sales ninagar's sesponsibility to establish all 


26 
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, retails for all merchandise sold. 
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Although he might not « 
all of this nineot?; ha is esaponsdble fox the final approval. 


I might nad in the case of milk I set the retails on milk | 
myself. ae 


o Did you set Se: retail at which A&P's private label milk 
and dairy preducts wonla be sold out of A&P stores in the 
Caiease unit during the period 1965 through 1968? . — 

A | Yes, I did. oe | 

Qo. Wnat factors aia : you consider in establishing the retail 
end I ask you now to address, yourself to the initial intro~ 
duction of private label mi. and dairy vrofucts. - 


A Mr, Curhin, are you asking me | tha _— fox: pi miei as 


r aia? ee a 
Q. Yes, six. e 


I priced the milk and the by-products at the sare retails 


oie 


marines Spee te 
— - ia cane sian eyes * 4 Sepia 
ge se oe ae etree oe Steet ok ae se AR Ne IIE SES ANN oe et ee 


that we currently were selling the Borcen brand for. 


Q “ana would you tell us your reasons for doing So? 


A. There — been a precedent set vherety a ‘competite : 
introduced a pri. ivate label milk at a lower price than the 
\ 


O1nCS end which he caxried which resulted in the : ‘arket 


ors that Lower price. Later the competitor raised that 


retail back to the onesidd\yrica. felt the precedent had 


“heen set that if E set: a retail lower than the Ose: 
it would be followed down in the market. 
Q 


_— ai : : 
Can you identify for us the retail that you have reference 
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So and what point of time this occurred. 
A The cetailery was Jewel Tea Company and the time wasin 


the mid-S0s. : 


Q What was the name of tha private labol milk product th=s 
they intecduced at tha tine? 
A @¥ho item that they introduced at that time was called 


‘“Cumnay. 


Q What axe the baie fits oe vvivate label milk ard dairy 


products as you sea them, Mr. White? 

A There are several benatica. No. 1, the opportunity is 
thexe to inateass your gross profits. providing the Litem sella, 
eacondly, 5% gives you an Stem that ‘only gan be brought in 
your stoxe and X believa third would be perhaps ‘the flexibi lity~- 
that the buyers have in negotiating for milk. , 
Q At the time selesta: label milk and dairy preducts were . 
intccoduced in AGP stoxes in Novenber of 1965, did AaP continue 
to carry Borden brand milk and milk products? 

A Yes, we @id. es oe 

_a and was it your decision to continue sell ing both 
: the Borden brend of wile waa disry products und ASP 's private : 


' "¥es, it was my decision, 


Did you waka a determination at that time as to what the 
division would he in the Gairy case, Kew muchh AsP milk and 
@aixy proiucts would te carried and how wich of the Borden. 


et 
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milk an@ daixy products would be cavried? 


Yes, X did. 
Q hat wes your decision at chat time? 
A. Well, co play it gate we decidad we would display on 


a 50-590 busia, $0 percent for tha league label and 50 conts 


fox Borden. 
Q eee were sie ceasons for fixing that ‘as the ratio 50-50 


A Xé gave me che flexibility i£ the agevate Lebel sola~— - 
well © could ex rpand the display spacen 1£ it aifa't sell as 
well as wa had antici¢ wked Wwe could veduce the space or 


conpletely 2iiminate it. 


Q and did there cone a point in tine thereafter when that 


ratio was changed bet een che Eoxrden Label milk and dairy 
é en 


pxecucts and the A&P ad.ik and dairy products? 


. 
4 


¥es. ae . 


om you tell me scree ay when that was? 


Whose Aantintotl was it to change the ratio? : 


Yt was wy decision. 


A 

Q 

A ie would have beet gomewnere in six ‘months to, a year la 
Q 

A 

Q 


Now, can you tell us what trat decision wa3 ar.d how 

you | arxived at it? | ’ 
A fhe decisica was chat wa would expand our own por reduce 
tea Borden label because the acceptance that we had fas our 


private label was vety good. 


ta setting the vetail on AsP's private label wilx and 


. 
— 
¢ 
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daixy products in Chicago did you receive any suggestions or * 


insructions from A&P in New York? ‘ cs 

A No, sir. wa im : ict ae 
Q Did you have any discussions with Mr. Herschel as 
to what the retail should be on AsP"s private ah milk and - 
dates products prior to your setting the arora 


A _2 never discussed retails with Mr. Bun a Sh 


Q During the pericd 1965 and continuously thereafter through 


o et 2 ae @ MM = 


1963) did the ‘AsP Toa company have & policy regarding dis- 


ot 
° @ 


cussing re sail prices with supplier? 


oak. 
ak 


A Yes, we did. | 


i) 


What ws that policy? 


oak 
a 


our policy was rot to discuss retails with vastness 


Q 
A. 
Q 


- 
& 


During the same period of time starting in 1965 and 


exe 
@ 


continuing through continuously through 1968, did anyone from 


o- 
Dm 


Borden Conny ever discuss with you or suggest to s10u the 


retail thet should be Bet on mit sola in ASP stores in 
the Chicago unit? 


wt 
a 


A No, sir. 


Q pia you ever ite the : veuets prices; actual of proposed, 
Son wilk and aainy products 1 with anyone. ficou the Borden Compan 


A. No, aie a ms a . POT tal 


Q pid Borden in any way influence the retail you established 
on private lebel milk at any time during this veriod 1965 
through 1969? : 
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go3 ing to occur with the introduction of private label milk and 


pics (ie wg eee 2 ae oO Se aa 
ie paepen ming ge PRO LALO LOL LS AL, eee ey ly € : 
ae 


~* ar 2 


dairy products?. © :! Noe ® sou chad € 
A Yes: : 


Q © Por what purpose? nites ea tye So As 


a me A 


A fer, 80 they would know he w many - aalizy fer ies ale 


were going to get, how many orders they would have to make out 


how far in advance they weuld have to work. Tis would have. 


to be ‘known by the stone managers. ee 


Q av. “hite, I show you Connissicn': mihibaee : in avidence $1 
and 92 and I ask you if deta have ever sesn these ‘documents 
prier to this morning. ig 


A t hae never seen che dccuments prior to this Ie ie 


Q ONe last. question, Mr. White. te 


To your kn awledge aid the Executive Committee of chal 
Chicago Unit participate’ in any way in negotiations :for . 


private label milk and dairy products between A&P and Borden? 
A ‘No, they did not. 


Q pid the executive committe participate in any way in 


youre Gudision as to the prics that would ke chazged for petvat . 
lated milk end dairy products?. 


~ 


A No, they aia wi es 


MR. CURNEN: ' “No further teens: 


JULSE HINRES: Mr. Schaefer. 


MM. SCHAEFER: No questions, Your Honor. 


SURGE HINKES: Any redirect? 


or nD fF B&B @D QF me 


atest 
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You may have reason to explore the possibility of further : 
authentication, but falling that, you may renew wour motion 
at a later time and a ruling will be made at that tima.-- 

As of this moment, I think that further authenti- 
cation might be a preferable move on your part. In any 
evant, I shall maserve my ruling on onus motion. ~~ 

MR STONE: Thank you, Your Honor. 

We have no further aston, 

JUDGE HINKES: Is there anything else? 

MR. CURNINs Just a moment, if I may, Your Honor, 

Just ona question, Mr. White. : : 


RECROSS-EXAMINATION 
By Mr Curnin: | 


Q Did the AGP stoxas within the Chicago unit located _ 


in Iowa, did they receive privata label milk and dairy 
products? | : 


A No, they did not. o | 

MR. CURNIN: No further cusstions. 

JUDGE HINKES: Thank you. 

You may step downs 

MR. MATHIAS: Your Honor, we hava gent for the - 
next witness, He cheuld be here in a faw moments. 


I wondax if wa could take a break and let you know 
when he is here. 


az: 


JUDGE RINKE32 Very well, we will resume when -he 
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nee PROCEEDINGS 
guDGE HIWKES: . On the record. 
I bolieve that wo have some uheweusos scheduled 
' for today, and you may present them, Mr. Curnin. 
MR. CURNIN: We call Mr. John White, Your Honor. - 
JOHN WHITE was thoroupon calied as a witness for. 
the Neniositanti AGP Toa, and having boon first duly sworn, 
testified as follows: 
| | DIRECT EXAMINATION | 
MR. er I note, Your: Honor ¢ Mr. " white 
has previously been a witness in this case, calied during 
ieptains counsel's case, and that his hia tostimony 
appears on pacos 1983 through 2, 097. 


JUDGE HINKES: ‘Thank you, in which caso there is 


no need for 2. swearing, again. You may b3 seated. Ist 


mg just remind you you ara still under oath. 


THE WITNESS: Yes, sir. 
By Mr. Curnin: 
Q Mr. White, you have alxoady testified as to your 
background and poultion, but to put it in context, would 
you tol us by whom you wore employed during tho period 
1965 through 1968, and in what capacity? : 
aA 19€5 to 1968, I was enplaves by tho Groat Atlantic &. 


Pacific Tsa Company, and I wad the Seite arnuger of tho 


eo oN. w@ DB © DB 


‘Chicago unit. os ae 3 | 


bn cate = a AO ONC TAIT TEENA ALLEL: LLL LLL ELLIE EL AAD LLL 
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0 And as ‘sales Manager for ene Cuisine unit. aia you 
have soma responaihdlity fox establishing retail 1 prices out 
of AGP stores?— os 3 me t : 


A Yes, I did. 


Q@ = Pwring tho period 1965 through 1968, aia all of the 


AGP stores in the Chicago ee on), milk at the sand , 
or out: of etoxe price? 

a No, thay aia not. 

Q pnd there wore therefore ene Se on which some ” the 
stores had aictorent retails? 

A xety there wore. 

Qo : Wh. What was tho reason for that? 

A Ifa Manager called and got permission to mest a : 
retail of @ major competitor, 5 or more stores, “ss that 
etabadtnn was g¢anted, thon’ he sold milk at @ difforont . 
price than the regular retail aot for it. oe 

Q “YWhen you say ae was geantod, was that pornlnnton 
gecnens by you or your office? 

aA Indeed dt was. — ih tae, oy 


rs) During the parted 1965 - 1968, on a weokly basis, how 


many xotitl stores in the Chinage unit would be selling 
mi Lk ata Lower rotat) out ‘of store price? 


A 20 %o 30 Q wok. 


JYUMGS HINKES: That fa 20 to 30 out of how mmy? 


Sl asieentendin F eatin 


ee AN ANN te tT. ee i ee. aie se ote ene 
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THs WITNESS Out of the 175 stores in the Greater 

Chicago axsa. 

By Mr. Curnins . ‘ 

Q hijab: during the same er of «ima, Mr. White, 

what would the price cdiaenhein have been on the galion package 
that would have boon authorized by your office? 

MR. MATHIAS: TI would object to the goncralnass 
of that question -- whet particular instance is he talking 
about? - 

i JUDCE HINKES: I presuma ‘thie was nots constant 
uh eae iie: Mr. Cotabia. and you would have to specify the 
timo or the instance to which you are refarring. 

By My. Curnin: : 
Q Lats tako 1966, and we will break it down ints querters 
or half veer periods, I think would ba ono approach to this. 

‘ees Whits, in 1966, in the first half of 1966, | 
can yeu r@call tha price reductions which you authorized ee 
gallon packages dusting that time paried to mest the compot- 
itivs sitvetions akout which you have told us? 

MR. KATNIAS: Your Honer, I would still object. 

It has not becn shown, I ities this wes a uniform thing 
througkout wach of thoze stores, whers & reduction was made. 
X beltava evs foussattion must bo laid here. : 


QUBCE AXNKES: Ue de not being acked for that 


: * 
foundr itor, a I ass it. i du boing adked to wecall, if. 


A Ae A et ea at et tt te tha 
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he can. Wo will go into more spucifics after wo find out’ 


whether ho can: recall. 


THE WITNESS: I think, in answering that qvastion, 


I would havo to say that it woulda rang® probably from 4 
conts a gallon to 10 cunts a gallon. 


By Mr. Cirnin: 


. © And the price reduction authorized en the .half = - 


gallon packago, what would that have boon, Mr. White? 
A Of course, that was less. It would probably run from 


2 cants to 6 conts. 


Q Dwring the balanco of 1966, July through Dacember, 


what would the price reduction havo been that. you authorized 


in theee stores? 
A st woulda say it would bo about the sama. 
Q In othsr words, it would be in thé sama price range you 


havo given for the gallon snd the half gallon? 


A Yas. 


Q in the year 1967, can you ¢all us what prics range 
reductions you authorized? 

A ‘I roally think 4¢ would ba about the sane. 

Q hot about 19687 

A The sans. 
Q Whea you authorizca reduced retails in thes» 20 to 30 
otores during this tins parted, did you ricalve from your 


BAM: soappldae ¢ vutuction da the into Veta or wholesnle 


A LS RN ee eR ee Seem mr we 
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prico that was boing chargad to A&P? 
A Yes, wa did. 

MR. MATHIAS: Your Hovor, I would objoct to 
that quustion and esk the answar be str.:kon unless soma 
foundation can be shown to indicate whether the witnoss 
knows whether or not ho recaived ° reduction in the 
wholesale price. Thera has been so showing Mr. White has 
any connection with tha wholesale prica, at this point. 
| JUDGE HINKES : It soems to mo that is proper. 
We will strike the answer of the witness, but you may — 

: soil it furthor, Mr. Curnin. 
By Mr. Cine 
© If yeu know, during the period 1965 to 1968, what 
prics ALP was paying itc milk supplier for mi1k? 
A Yes, I know tho price, the cost of the milk, at the 


tims, yos. Y 


Q Who was AEP's supplier during this time period? 


A - Eorden. 

Q When you authorized a prics raducticn to msot a 
compstit:ive situction in those instances, did you racefvo 
any pxice roduction from Bordon Company? 

A Yas, wo did. Wa racaived a prices reduction. 

Q And {n whet anount? 

A Thy edunt of tha difforonca from our regular retail 


to th. escelal rotail to moot tha compatitor. 
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Q Lat me caw if I cian giva you an sxample, Mr. Whit. 

If you, for example, raducad the gallon prico by 4 conts, 
An other words, you loverad your ratall by 4 cants, in . 
what amount would tho box ‘den Cenpany have lowored ite into 
store price to you? 

A 4 cents. 

Q What wes tho doller amount of tho average weakly price 
reduction thet you received from the Bordsn Company in 1965, 
and prior to Novambor 1, 1965, when you had to roduco your 
retails vaeee of the competitive conditions? 

MR. MAT: HIAS: Your Honor, I would object unless 
there is som, foundation for hie knowledga here. We have 
had. sob very rough estimates here of price rdaductions, and 
it seams to mo -- — . 

MR. CORNIN: f will ask that quostion, Your Honor, 

aunce HINKES: Very well. 

By Me. Curnins 

Q Tn 1965, prior to Novambar 1, 1965, did you know of the 
approximates dollar cmount of the reduction which A&P 
receivud in its inte stere er wholesale price from Bordon 
becausu of tho conpatitive panda etons that you hed to moat 
in the Caicego unit? © 


A At thet timo, I wae wall aware of that, yas, sir, 


Q wa what was tho anount of thas reduction on a weokly 
basis? 


1 
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eat toa wim a een cnet eT Se pa 


A To tho Sook of my xecollection, I would estimate 


about $2700 a wesk. 
© Can you racall for us the date on which A&P switched 
from s@lling 211 Berden lebal milk and deirly products in 
its storas tn private labol proacucts and Borden products? 
A Around =ho 1st ef November 1965. - : 
Q After Novenber of 1965, when you had to mot these 
competitive couléione that you told us about, did you | 
continue to receive a reduction in the into oe or whole- 
sale price from Borden on those bockndons? 
MR. MATHIAS: Your Honor, I an going to object 
to the record at the prasent time as boing to the effect 
that from 1965 to 1968, that AaP racelved price reductions. 
to meoct competition, and that cha approximate @ollar -~ 
weekly dollar value of these price reductions vas $2700 
a wack. Your Eonor -- excusé me -- I havea boon corrected. 
As to the wsekly doller value of this price reduction : 
that wus linlted to 19¢5, but the prior testimony elicited, 
az to the fact of the price reduction applied to 1965 to 1968. 
Now, 16 woulé appoar that Mz. Curnin is going to . 
impeach, in cous way, this prior tustimony by Mc. white. 
JUDGE WINKES: I don’t know if wo can anticipats . | 
that. Whe quoatdon thet ds panding is simply whathar or not : 


this winners keews ef tho price veductions thst were in 


Gfiacl, Lk any, after rovarbor 1965. I think that cugstion 


~ SRST aSigpat Re rs 
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can be answered. Wo will go on from there. . Do you want to 

have the question repantead? 
THE WITNESS : &£ you would, ‘please, Your Honor. 
(The pending question wi maak oy the reporter). 
THE WITNESS: "No, wo did not. 

By Mr. Curnin: 

(Qs Why was Chat, Mr. white? 

A That w 3 & part of tha ieee in the purchasing of 

the milk, that wa would not receive st. 

Q Was that the agreament to purchase private lable 

milk? 


A Yes. 


Q One of the conditions was you would no lenger receiva 


a reduction in ths into store price .fxom Borden when you, 
ASP, xcoduced your retail pricas to meat compotitive prices? 
A That is right. We were not going to receive any further | 
allowrncss from Borden to meat compotitive situations, and 
that was clearly understood bstween my Buyor and a; 
Q Prior to Novombsr 1, 1965, those weskly reductions 
amounted to zpproximately $2700 a wook? ee 
A Yos, six. That is my best tectinony, 
SIDGE WINKES s Mr. Whéte> was your failure te 
receives any price nuduettons fron Vordun after Noveabsur _ 
applicable to eeivata lakal only or to private “eesrncy and 


Lored:2n Jelsl, ec juct ta what? 
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THE WITNESS: Private label only. 

By Mr. Curnin: 2 

Q Following up Your Henor’s question, and according to 

the acreencnt, the agreanent was you continued to receive. : 

a reduction on tha into store ee on Borden label | 
products whan you lowered ycur out of store price to be 
compatitiva? : 

Yos,; wa did. - 

Tho loss wats wnly in connaction with the private label? 

Yes, that is right. 

Puring the poricd 1965 to 1968, Mr. whites, wars you awaxo 
of the ratio of exponss te total sales in thu Chicago unit | 
as convered with other entts of A&P? : 

A Yas, I was. | 
Q And hew aid tha ratio of sxpense to total sales in 
Chicago compare with thase cther units? : 

HR. MATHIAS: I am cutie: G6 object on 2 grounds. 
First of 412, this is quite ebviously gotting beyond milk, 
plus it goss bsyond the statement of the intended tastimony 
to bo teken from Mr. White. I will road, as follows —~ make 


suxo XY ro2d complotely tha proposed testimony from Mr. White, 


as id@atifted in A&P's witnoss list, suppicmental proposed 


witness lists filed Pebruary 11, 1974. 
"lit. White will bo qvectioned ragarding rotail 
prica .eiluedeu: avchorlesd by him during tho puriod 1966 


a 


[ome 


ad A135 
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‘eee $ 
one method of optration and would have becn for the 


Albany area. 

fe) I show you a document marked Respondent AGP Exhibit 
63, for identification, and ask you if you can identify 
that document for us, sir? 

A Also, with the variance at the bottom, it would have 
for Westchoster aud Upstate New York-Albany area. 

re) I show you RAPX 64, for identification, and ask you if 
you can identify that area for us? 

A That would have been for delivery to Boston. 

.¢) Would these have pean Sie cS that were made to 
Hershel Smith? 

A Yes, they were. 

fe) I notice Respondent's A&P Exhibit 62, is dated 

May 1964. Would that proposal have been submitted to him 
at or about that time? 

A Yes, it would. 

(9) Respondent A&P Bxhibit 63 is dated May 1964. Would 
that proposal have been submitted to Hershel Smith at or 
about that time? : | 


A Yes, it would. 


fe) Finally, Respondent A&P Exhibit 64, entitled Milk 


Formula 1965 (April), would it have been submitted to Hershel 
Smith at or about April of 19657 


A, Yes, i¢ would. 


Q Did you discuss each of these proposals with Hershel 
Smith at oz about the tdme they were given to him? 
A Yes, I did. 
fe) And did these proposals provide for delivery to the 
A&P stores in the area that you have mentioned? 

; MR. MATHIAS: Your Honor, before we question the 
witness about documents that have not been offered in 


evidence, aca these documents to be offered in evidence? 


MR. CURNIN: To simplify it, we offer them, now. 
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MQ. MATHIAS: Before they are received in evidence, 
Complaint Counsel would like some voir dire. 

JUDGE HINKES: Very well. 

VOIR DIRE EXAMINATION 
By Mr. Math:.as: 
t¢) Mr. Abxahms, referring particularly to RAPX Exhibit 
63, I note that there is gome writing at the bottom of 
that page. ‘The last printed matter ends with a line 
"Total Platform price", There-is some handwriting that 
appears therm. Is that your handwriting, Mr. Abrahms? 
A No. 
0 Do you know whose it is? 
“- It would be my fathers. 

Q You meetioned this writing, at the bottom, the 
delivery ~-- the price proposal variances at ths bottom, I 


believe you stated, were for Westchester and Albany, New 
vee 
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in this point in any way in bringing the milk into 
New York City. 

JUDGE HINKES: Whose bringing it in? 

THE WITNESS: A&P, using us as a supplier in 
New York City. He said he might consider Westchester. 
By Mr. Mathias: | 
0 Were you able to deliver in New York City? 

Under Glen & Mohawk's name, no. 

Q RAPX 63, for iddekttication, up to the line marked, 
Total Platform price, would have been applicable f.o.b. 
Glen & Mohawk's dock if A&P wanted to ship it from there 
to their New York City stores. Would that be correct? 
A That is correct. 
Q Returning to RAPX Exhibit 64, I note, or rather, 
62, I note that there is a line below Total Platform Price 
marked "Delivery to store (Est.) AP cost". What is meant 
by that item, in parens, Mr. Abrahms? 
A We, as a company, we were permitted only to sell on 
the platform at Pultonville, and we used public truckers 
to deliver the milk from our platform to the stores. what 
we meant by estimated, was that was the price that Bohack 
or some other chain we were currentiy selling, was paying to 
the truckers, and we hed aseusda, and in presenting this 


proposal, we had assumed A&P could make a similar arrangement 


with the trucker. We were not making the arrangement -- 


e 
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there -~ w:en it gets to the store what kind of 
delivery is included? Are you talking about drop delivery 
at the stort or some other type of delivery? 

wR. MATHIAS: I am still going to have to object 
in view of the witness's answer this was based upon a 
typ2 of delivery being contemplated at that time. 

MR. CURNIN: I think I am entitled to find out 
what was th: type of service being received by the other 
customers 23 this obviously -- well -- 

JUDGE HINKES: I think we can let the witness 
answer. What was the type of service contemplated? 

THE WITNESS: Well, up to this time, the normal 
service to a store would include the driver bringing the milk 
into the store, the actual servicing of the dairy case, the 
price stamping of the milk, the pulling out all of the 
unsold milk or milk for credit, and the driver working 
out the ordor for the next delivery and such. What we 
switched to at this time.was a very limited service basis 
where the s’:ore had to leave in the window his order for the 
next delivery, where the driver just dropped the milk 
on the sidewalk and left. In some cases he got his 
ticket signed and in other cases he did not get it signed, 
because of “he sveed of the delivery. 

Mi:. CUSNIN: That is the only type of service that 


is envision:d, that was included within the proposals that 
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you have in front of you? 


THE WITNESS: ‘That is correct. 


By Mr. Curnin: 

Q Wow, did you discuss with Mr. Smith the price advantage} 

the price benefit that he would receive with that type of 

delivery service? 2 

A Yes, we did. 

Q Would you tell us what that conversation was? 

A We had a missionary sales job to do here because this 

was just at the changeover from full service, which was the 

accepted rule, to a limited service, which is today the accept- 

ed rule, and A&P had full’ service in all of the areas in 

which we were contemplating deivexs and the store personnel 

and the supervisory personnel felt they needed the full 

service and we had to try to convince Mr. Smith that it was 

not necessary and the savings that he would accrue by having 
‘limited service would more than offset the new problems 

at store level by not having it, and it was to AGP's 

benefit to save the money and to go inte this sort of an 

arrangement. | 

Q During your discussions with Mr. Smith in connection 

with the proposals that have been marked Respondent A&P 
Exhibits 62, 63 and 64, afd you discuss with him any 

particular pricing formula that you used in establishing your 


a 


price to A&P? 
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A We hac! alwaye bought milk before oa just so much a 
quart -~ you know, 20 cents, 22 cents, whatever ‘che price 
was. Our yropessi to him had to move based on tho 
Governmert announced price for milk, and as a result we set 
up a formula we would charge him se much a quart over the 
Government announced price for milk, because we could no%, on | 
the pricing we were quoting, we could not afford to absorb 
any future .ncreases. 

Q What wae that amount above the raw milk costs that 

you discussad with Mr. Smith? 

A Approximately 6 cents a quart above the raw milk 

cost is what we had suggested the milk should cost delivered 
to the store. 

Q Did you break down for him your costs within thet 

6 cents a quart? 

A Yes. i think the price sheets are fairly well detailed 
as to a rea’ breakdown as to those costs. 

Q Would you ¢@1l us the pricing formula that you did 
discuss with Mr. Smith and how much you would add for your 
costs? 

A Well, we had discussions with Mr. Smith, even subsequent 
to this period, varbal discussions, but basically, what 

I believe wa had proposed originally, which has now since 
been slightly modified, is what, at that. time, my father 
called the 2-2-2 formula. 


Ve | 
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‘Q Would you teil us your conversation with Mr. Smith 
‘about the 2-2-2 formula? 

A Again, that 2-2-2 formula is basically just a 
reference area from which to work. It was not a refined 
breakdown. These formulas are more refined breakdown, but 
basically, what it was, was that the carton, at that tine, in 
New York City, was p basically, a Canco Cargon, which cost 

2 cents, and that the delivery was usualiy estimated -- we 
also estimated it at approximately 2 cents, and we figured 
the plant costs and plant profit at approximately 2 cents, 


and that is how we arrived at the 6 cent figure. 


Q That was part of your discussion with Hershel 


Smith? 
A Yes, it was. : 

JUDGE HINKES: When you speak of delivery, what 
delivery are you referring to? 

THE WITNESS: The delivery from the plant into | 
the store. In some cases it had to go through a depot and in 
some cases it could go directly, depending on the distance 
from the store to the plant. 

JUDGE HINKES: Was this the formula for the private 
label? | ; 

THE WITNESS: It was basically our formula for the 
private label. 


JUDGE HINKES: I thought you said you couldn't make 
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delivery -- someone else had to do that? 

YHE WITNESS: That is correct. We mace arrangement 
with truckets charging approximately @ penny and a haif to 
2 cents, depending on the volume. 

JUDGE HINKES: Charging whom? 

{HE WITNESS: The store. 

JUDGE HINKES: Why do you add 2 cente on for 
delivery if the store is going to be paying that? 

THE WITNESS: The store was always interested in 
knowing what his total price would be and we had to 
provide him with the name of a trucker who would be willin 
deliver at approximately that price. 

JUDGE HINKES : | Actually, your price would be 
2 cents less than the price quoted, and he would have to 
pay delivery. Isn't that right? 


{YE WITNESS: He would pay the trucker 2 


JUDGE HINKES: It may be 2 cents. It would be 
maybe lees or more? i * ' 

THE WITNESS: ve based it on what the truckers 
were currently charging our other customers. 

JUDGE HINKES 3 But thet was no assurance. ‘Is 
that correci:? : ; 


‘ ; : st ‘oO 
TIE WITNESS: ‘T® was no assurance other than 


baaic businass practice, what we knew the current business 
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practice was. 

JUDGE HINKES: I don't quite understand -- if you 
are going to charge 6 cents over the raw milk cost, and that 
_fncludes 2 cents that you were not paying, but you expected 
the customer to pay, then your price is really not 6 cents 
over the milk cost, only 4 cents over the raw milk cost, and 
the customer will assume whatever risk he has to assume to ge 
delivery? 

THE WITNESS: That is correct except, can I add 
one thing? 

JUDGE HINKES: Yes. 

THE WITNESS: Before we made any proposal to 
any additional chain or any additional store, we had 
always checked with the existing trucking companies in the 
area to see if any were interested in delivering to that 
store at approximately that price, or we would have been 
foolish approaching a store if we were not in a position to 
have the milk delivered. 

JUDGE HINKES: I don't question your good faith in 


giving him an idea what they were going to have to pay ~~ 


all I am saying is you weren't really charging 6 cénts over 


your raw milk price? 
THE WITNESS: That is correct. 
By Mr. Curnin: 


Q As I. understand it here, Mr. Abrahms, and I think it 
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has been clsar all along -- what you ware doing, in your 
discussions, you were quoting a total price, because that 
is what the store wanted to know, what it would cost 

them to get the milk into their stores? 

A That is correct. 

Q And j.acluded within that cost was so much for 
processing and profit and containers, which would be your 
cost, and s» much for delivery, which was basad upon 
existing practice, end your own inquiry of truckers as to 
their availability to deliver the product? 

A That is correct. 

Q Did you have any discussions with Mr. Smith concerning 
the questicn of whether or not this pricing formula, 
which you have described for us, could be used in markets 
outside of New York? 

Mi, MATHIAS: Your Honor, I am going to object to 
the expertise of this witness as to where this formula could 
be applied. 

MR. CURNIN: That is an improper objection, Your 
Honor, as to this question. : 

JUDGE HINKES: [I think I must allow it -- sim- 
ply .-~ whether or not he has any expertise -- he is being 
asked whether he had any discussions, and I am not necessarily 
being asked to accept his expert opinion on the subject. 


I think the question may be answered. 


BA 
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MR. CURNIN: Repeat the question for the witness 


(The pending question was read by the reporter). 
THE WITNESS: We did have lengthy discussions as 
to the application of this basic formula to other areas, and | 
we told him that he had to be very careful in arriving at 
the Government raw milk price because, in some cases there 
were not Federal Orders with which to work off, where the 
price was vary clearly posted, and in some order the price 
was quoted f.0.b. the city, and some orders it was 
quoted f.0.b. 200, like in New York, it is quoted f.o.b. 
200 miles from the city, so he had to first establish very 
clearly what the raw milk cost was, because in all cases 
it was not 2s easy to determine ar it was in New York. 
Secondly, we told him as far as we knew, the 
Canco prices were similar all over, because we had some 
dealings with Canco in some other areas and we were 
aware their pricing was basically the same all over because 
their price sheets said it was applicable in all of the 
states east of the Continental Divide, and as far as the 
processing and delivery, we told him naturally it would have 
to be adjusted for the difference between our labor 
rates and the labor rates in the area in which he was quoting 


and we gave him, I believe, at that time, even detailed 


figures as to what we figured the labor portion of each of 
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these segments was and we said, with an Accountant looking 


at the figures, hs could then adjust them for whatever area o 


MR. CURNIN: When you say he could adjust it, 
you m@an with the adjustments you pointed out he could 
apply his pricing formula in other areas? 

Wa thought so, yes. 

JUDGE HINKES: What about delivery? 

SHE WITNESS: We told him what portion of the 


delivery was the labor part of it and what was the truck 


tha country he than wanted to apply thom to. | 
i 
| 
i 
| 
{ 
| 


part of it and he would have to adjust, based on what we 
told him, at that time was our labor cost in the delivery, 
and he would have to adjust it based on the labor rate, 
whatever other area he went into. 

JUDGE HINKES: Is this any kind of formula, really. 
Ali you are saying is the seller is going to have to 
calculate his costs and arrive at a price. What formula is 
involved here? 

THE WITNESS: The formula that was involved was, . 
prier to this time milk was never quoted so much over the 
Government price. Today, it is the established method of 
buying milk. 

JUDGE HINKES: That, I can understand. What you 


are saying is a seller will have to make @ bid on costs 


over raw milk? 


2247 
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THE WITNESS: At that time, whenever you went into 
a chain, they asked you what your price was. Many times 
it didn't change with the Government price because a lot of 
the dairies estimated what the price was going to be for 
the year and gave them that price. 

JUDGE HINKES: I understand your cent inony: 
Apparently, what you are saying is that 6 cents is not 
necessarily the formula that everyone can use? 

THE WITNESS: It is a basis for starting te figure 
out plus and minus. 

JUDGE HINKES: Very well. 

THE WITNESS: That is correct. It was a basis. 

At that tims, the chains had no idea whether it was 6 cents, 
12 cents, 14 cents. It was never even discussed. Most 
of them didn't even know what the raw milk was costing. 

JUDGE HINKES: Aside from raw milk, I am speaking 
now of the override of 6 cents that you used? 

THE WITNESS: That is correct. 

JUDGE HINKES: That 6. cents is not necesserily 
applicable to any other dairy -- necessarily, I say? 

THE WITNESS: Most of it -- a lot of it is, yes. 

JUDGE HINKES: When you say a lot of it is, what 
do you mean? 

TEE WITNESS: The carton cost certainly is. 

JUDGE HINKES: 2 cents is? 


| 
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THE WITNESS: ‘Yes. 

JUDGE HINKES: What about the rest? 

THE WITNESS: Most of the large companies, the 
cest of procassing, the delivery, within reason, has to be 
siniiaxr for competitive reasons. There is no secret 
today what everyone's costs are, basically. 

JUNGE HINKES: All I am saying is your 2 cents, 
for example, fer delivery, is not necessarily applicable 
to Chicage where the distances may be entirely different, 
where the torrain may be entirely different, where labor 
yates may be entirely different? 

THE WITNESS: We suggested to Mr. Smith he had to 
taka into consideration the labor rate, the difference in 
the labor rate. 

JURGE HINKES: Okay. All I am saying is the 2 
cants used is not recessarily applicable to any other 
dalxy, excapt you, where you have experienced it. Is that 
correct? 


MR. CURNIN: I would object to the question. 


JUDGE HINKES: For what reason? 


MR. CURNIN: I think the witaess's testimony here, 
Your Honor, which has bean gone into at some length by 
Complaint Counsel, myself, and Your Honor, is quite clear. 

JUCGE HINKES: Unfortunately it isn't clear to me 


and that is vorv ‘Important. 


22.49 
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MK. CURNIN: I certainly want the record to 
be crystal clear, Your Honor, but as I listen to the 
questioning, we seem to be getting away from what was the 
substantive discussion between the witness and Herskel 
Smith, what this witness's _ were on the subject, and 
what those views were as communicated to Hershel Smith. 
JUDGE HINKES: Let me make myself clear. The 
Vininie has testified that he discussed with Mr. Smith 
the use of a formula and the formula that was advanced 
was a certain cente per quart over raw milk costs. The 
cents used by this particular dairy, in talking to Mr. 
Smith, was 6. Divided up 2 cents for cartons, 2 cents 
for delivery, and 2 cents for plant costs and profit, 
and now, as I understand the testimony of the witness, he 
also told Mr. Smith that that formula was alse 
us@able elsewhere, and that is where we get down to the 
nitty-gritty. 1 want to know if that Secinibe wags really 
contemplated for Chicago, and that is what we are interested 
in, not really New York. 
Now, apparently, it was contemplated, and I 
want to know sxactly what was contemplated. wWas the figure 
6 cents contemplated or was merely a cost or a price overridint 
the raw milk contemplated, and that price or cost to be 
_ calculated by the dairy involved recognizing differences in 
costs from one dairy to the next. 


6408 
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MR. CUPNIN: Isn't the question hare, Your Honor, what 
discussions and what information was exchanged between 
this witness and Hershel Smith? 

JUDGE HINKES: Exactly, and I say when he said to 
Mr. Smith -- this formula can be used -- what exactly was 
neant? Was it a formula of 6 cents per quart over raw 
milk costs or was it simply costs over raw milk to be 
determined by the cairy which may or may not be 6 cents? 

MR. CURNIN: I think I heard the witness's 
testimony Your Honor, and I thought he went into some 
detail as to just what it was he told Hershel Smith was the 
way to use this formula, as a reasonable basis or bench 
mark for determining costs in other jurisdictions, but the 
record will cartainly tell us as to the substance of 
that conversation. 

JUDGE HINKES: I am not satisfied the record is 
that complet, and that is the reason for my questioning this 
witness, and it is important to understand what the record 
is showing. You may have a very good impression of what the 
record shows, better than I do. ._I don't question that, but 
unless Y am so satisfied, it is incumbent upon me to be sure 
the record dops mako that clear. 

MR. CURNIN: I den't disagree with that but I am 
suggesting, :nd that is all it is is just a suggestion, that 


the clarification, if it need be, should be in terms of what 
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the conversation was between this witness and Mr. smith. 
JUDGE HINKES: I agree with you. I want to be 
sure I know exactly what was said. That is what I am 
asking him -- were you talking about any dairy can use 6 
cents over raw milk when you spoke to Mr. Smith, or were 


you talking about any dairy could use its costs dver raw milk 


which may or may not be 6 cents? That is my question and I 


think the witness ought to be able to answer that. 

THE WITNESS: What we told Mr. Smith is that 
any well run dairy should be able to work off the 6 cent 
formula adjusted to the local labor rates. 

JUDGE HINKES: Only labor? 

THE WITNESS: We thought, at that time, that 
labor was the only factor of any significance which really 
varied. Naturally, a tremendous variance, also covered 
with Mr. Smith, would have been the size of the drop at 
the A&P stores. We had told them how many units a store 
had to use, ang so long as it was similar between areas, the 
was no problem. 

JUDGE HINKES: How about plant costs? 

THE WITNESS: The plant costs, basically, should 
| be the same except for labor, depending on area of the 
penne there is-no great difference. 

JUDGE HINKES: You think their ey og 
the same? 
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TEE WITNESS: Of every particular plant? 

JUDGE HINMKES: Yes. 

TUZ WITNESS: Absolutely not. 

JUDGE HINKES: Then, how can their plant costs be 
the same? 

THE WITNESS: I said in any area, the efficient 
piants all have similar costs. 

JUDGE HINKES: Regardless of the age of the 
equipment? 

THE WITNESS: No, I said the efficient plants. 

MR. CURNIN: May I interrupt here, so the 
record will be clear. Is this an inquiry as to -- that 
--Youx Honor is seeking to determine as to the reasonableness 
of the formula as this witness views it, as separate and 
cistinct from conversations he had with Hershel Smith? 

JUDGE HINKES: Oh, no. I am still trying to 
get exactly what he told Mr. Smith, and to the extent that 
his answer appears to be -- what shall I say -- open to 
different constructions, I am exploring that to be sure I 
understand which one of these conetructions was conveyed 
to Mr. Smith. 

MR. CURNIN: That is where I have my problem. I 
don't think the record here is clear on that subject at 


all. The record seams to me to be very clear as to the 


discussion he had with Hershel Smith, and I believe Your 
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Honor is asking questions as to what Your Honor feels may 
be concerning the reasonableness or soundness of the 
formula as applied or used or enunciated, but that is some- 
thing, or may be something separate and distinct from 
conversations with Hershel Smith. ‘That is the only point I 
make, Your Honor. 

JUDGE HINKES: Perhaps, I have covered this 
sufficiently. I don't want to belabor it any further. 
Perhaps we can go on then. You may continue. 

MR. CURNIN: I am thinking, now, in terms of 
the wnetions that you asked, Your Honor, about this 
witness, and this particular pricing formula. 

In regard to this pricing formula, Mr. Abrahms, 
2-2-2 pricing formula, call it what you will -- did you 
or your father originate this pricing formula? 

THE WITNESS: I don't believe so. 


MR. CURNIN: Well, was it something that was 


MR. MATHIAS: Your Honor, I believe now we are 
going beyond the discussion between Mr. smith and Mr. 
Abrahms. 

MR. CURNIN: I believe we have been beyond that 


for some time. 


‘MR. MATHIAS: And the proposed testimony here and 
I believe it is irrelevant. : 
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JUDGE HINKES: Mr. Curnin, you objected continuous- 
iy to what you believed was my going beyond. I don't 
believe, new, it is quite proper for you to @ngage in that 
particular inquiry, having insisted 1 should not. 

MR. CURNIN: I don't think any statement of mins, 
Your Honor, could bea ene that would be characterized as 
insistance that Your Honor not proceed. Obviously, Your 
Honer would net permit me to direct Your Honor 's questioning. 

JUDGE HINKES: I think the language used was 
actually, you object, which is even worse. The point of the 
matter is, do we want to go into this beyond the Aeccesicdes 
I ask you that question, Mr. Curnin, having asked me that. 

MR. CURNIN: The only point is, assuming Your 
Honor has hed direct, I suppose I am entitled to a limited 
cross on the subject. It ‘seems to me there is some question 
in Your Honcx's mind about the formula and its | 
application or possibly its creation, and as I was trying to 
binulebe Your Honer'’s questions, and it is to this limited 
area I wish to address a few questions to thi sehen, 
£ think it might be helpful to Your Honor. 

' MR. MATHIAS: Your Honor, I am going to have to 
ebject as being beyond the r@levancy of the issues in this 
cas@, beyond the scope of the @xamination proposed for this 
witness. If we are going to gat into philosophical 
@iscussions about the dairy industry with this witness, in 
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Albany, New York,or other parts of the country, this 
examination can be practically endless. I don't see 

why it can be fruitful. A&P has prescribed itself in 
the examination of this witness by its stated purpose for 
calling the witness as: 

"To testify to his discussions with A&P on private 
lable milk and dairy products and the duration of arrangement: 
for the supply of milk and dairy products", and I 
object to this line of questioning. 

JUDGE HINKES: I must sustain the objection. 

Did you discuss with Mr. Smith the origin of the 2-2-2 
formula? : 

THE WITNESS: Between my father and myself, we 
probably had 200 hours of discussions with Mr. Smith. They 
were very long, very laborious, and we were very interested 
at this time in selling A&P because it represented 200 
times what ovr current volume was. There was a tremendous 
amount of time spent trying to educate Mr. Smith, in 
connecting into this sort of arrangement, and we did discuss 
with Mr. Smith, in detail, the different type of arrangements 
that some of the other national chains had at the time and 
the reason this 2-2-2, the reason that the split came about, 
is because another large competitor in the New York market 


was Safeway stores out of California, and Safeway at that 


time was about: the only chain store in the country, I knew 
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cf, that had thoir own milk plant. in the New York area, 
they had cons to vs, chet they wanted to use our plant, 
but they wanted to supply their own raw milk, wanted 

to supply their own cartons -- 

JUDGE HINKES: This, all, you talked to Mr. 
Smith about? 

THE WITNESS: That is right. We were trying to 
show him the typ@ of other arrangements the chains were 
making. 

JUDGE HINKES: Remember, all I want to know now 
is what you talked to Mr. Smith about? 

THE WITNESS: Yes. This was discussed with Mr. 
Smith. We uiso discussed with him the Behack arrangement 


#m New York; tha Bohack Safeway arrangement in Naw York was 


where they wanted to supply the milk, they wanted to supply 


the cartons, and they wanted to do their own delivery, and 
thay only wanted us to do the pasteurizing and the processing. 
So we had to establish with Safeway a price for that function. 
The wind up of the Safeway situation was we did not get 
the businese, that the business went to another New York 
dealer, and Safeway supplied the cartons and did their 
own delivery under their own name, and the dealer in New 
York supplie? the milk and processed the milk. 

JUDGE HINKES: This, too, you toid Mr. Smith? 


THE WITNESS: Yes. He was aware. 
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JUDGE HINKES: No. Did you tell this to Mr. 


THE WITNESS: Yes. We had lengthy discussions 
with Mr. Smith about the Safeway situation. 

JUDGE HINKES: About Safeway's business going to 
somsone @lse6? 

THE WITNESS: That is right, and about Safeway's 
general conduct of their business because we 
were trying to use them as an example of why A&P should 
go into private label because Safeway was in what we called 
a captive label. They had their own company ~~ they 
called it Lucerne Milk Company, and the milk was sold under 
Lucerne brand. We were trying to use Safeway as an example 
where they were building their own plants and going into 
their own gelivery. We were trying to say he should use 
us to do his processing and providing the raw milk, and 
do what Safeway did -- furnish his own cartons and do his 
own delivery. That is why the split came about, Ycur 
Honor, because we were trying to break out, for him, what his 
costs would be if he did different segments of the cpncwkben: 

“JUDGE HINKES: But coming back to the original 
question, in your discussions with Mr. Smith, did you talk 
to him about the origin of the 2-2-2 split? 

THE WITNESS: Yes. 


JUDGE HINXES: What was the origin? 
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THE WITNESS: As far as we were concerned, the 
hasic origin was the type of arrangement that Safeway was 
naking with the digterent arecs. We frankly had never heard 
of 1¢ before that, until Safeway came along and approached 
us, and asked us if we would be willing to just do the 
processing ~~ they would give us 2 cents a quart to do the 
processing, and they would be willing to do their own 
delivery and furnish their own cartons. 

JUDGE HINKES: That was 2 cents. Right. 

THE WITNESS: That is right. 

JUDGE HINKES: I am talking about the 6 cent 
formula? 

THE WITNESS: Or they said they would also be 
willing to let us buy the carton and give us the 2 cents, 
but they preferred ¢o buy it themselves because they felt 
they could buy it from the American Canco cheaper, because 
of their volume. 

JUDGE HINKES: The other 2 cents was -- 

THE WITNESS: What they told us they had estimated 
their delivery would run, approximately, and what it was 
vunni.ng, I believe, at that time, in the Washington -- 
£ believe the fellew that came to see us was the fellow 


vunning the Washington area. I know he told us that is 


“ppreximately what his Washington delivery was rupring. 


3s how this all evolved, was from Safeway. 


Testimony of Robert Abrahms . 4 4 5G ay 

JUDGE HINKES: I see. Very well. 

By Mr. Curnin: 

Q Mr. Abrahms, what was the duration of your milk 
supply arrangements with stores in the period 1965 to 
1976? : 

A Our only arrangement is that on any of our large 
customers, we would appreciate it if they would give us 
emple notice because of the raw milk supply, but basically, 
they are under no legal obligation to do so and we have 
lost. customers on as little as 14 days notice, 

Q No furthar questions. 

MR. MATHIAS: I don't believe we have extensive 
cross, but we do have a few questions, and I believe every- 
body is a little tired and hundry at this point. 

MR. CURNIN: I believe this may be an imposition on 
the lawyers and what not, but Mr. Abrahms is on vacation and . 
he has other plans and arrangements. 1 realize the importance 
of the proceeding and what not, but if, in fact, complaint 
couneei te cross would only be a few questions, and then I 
would ask the indulgence of the court and complaint counsel 


if wa could take a 5 minute recess and come back -- it may 


well be we will be through at 1:30. 


JUDGE HINKES: Only if I can be assured it wouldnt 
be longer than 1:30. I don't think 2 would be warranted in 
going beyond that point for everyone's sake here. 
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MR. MATHIAS: I can't be sure i will be finished 
by that time but I don't know that I won't be, either. 


JUDGE HINKES: I do think, under the circumstances, 


we batter take our lunch recess, at this time. I think that 


we can be back by 2:00, and Hopefully complete the 


witness's testimony before too long, but from previous 


experience, I have found very unlikely conclusion to assume 


that we can finish with any witness within 30 minutes or 
Loss. There is no assurance, and then to take a lunch 
recess, at say, 1:30, is a little too much. I think we 
better see now. I am sorry if we inconvenience you. 

THE WITNESS: The only problem is the last plane 
to where I am going to is 2:30. 

JUDGE HINKES: Leaves at 2:30? 
That is rough. 

THE WITNESS: Could we try and see if at 1:30, 
we are finished? If not, then we could break for lunch. 

MR. MATHIAS: I would hate to inconvenience Mr. 
Ebrahms. If we take a few minutes break, possibly we can 
finish by 1:30 or quarter of 2, and take a late lunch. 1 
am willing to tuy 4¢. , 

MR. CURNIN: We appreciate it, Your Honor. 

JUDGE HINKES: All right. Lets take a short recass. 

(Whereupon, at 1:00 p.m., a recess was taken 


until 1:05 p.m.). 


& 
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JUDGE HINKES: On the record. You may cross 
examine. 

CROSS EXAMINATION 

By Mr. Mathias: 
Q. Now, Me: Abrams, this 2-2-2 forsmia that you disouesid 
was basically based upon your costs at that time period. 
Is that not correct, sir? | 
A Basically. Correct. 
Q And for the area in which you were doing business. 
Is that correct, sir? 
A Only that we had discussed, Mr. Mathias, with Safeway, 
and the fellow we had discussed it with in detail in Safeway, 
wae running their. Fort Worth plant, and on@ was running 
their Washington operation, and they came to Fultonville 
on @ couple of occasions, because they were very serious 
about having us do their work or even contemplating buying 
our facility, at the time. | 
Q Were you familiar with the Safeway method of operation 
in either Washington or the other area you mentioned? - 
A Yes. 

MR. CURNIN: I would object to this lina of 
Gumi dais as being irrelevant. 

MR. MATHIAS: sles; in connection with your costs, 


at this time, you mentioned that there could be some variable 


in labor costs. How did your costs in the Fultonville- 


| 


2 
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MR. CURNIN: I object. 


JUDGE HINKES: Overruled. 

MR. MATHINS: Could you find the question ani 
read it to the witness? 7 

(the pending question was read to the witness, 
by the reporter, as follows: 

“sow, Mr. Abrahms, how did your labor costs compare 
in the Fultonville-Albany area with labor pre in the New 


York City area, in 1964 and 1965?") 


THE WITNESS: Mr. Mathias, I have to answer that 


in 2 distinctment segments. The first segment would be the 


plant costs, and to the best of my knowledge, again, we would 


have to get out the details at the time, but to the best of in 
knowledge, at that time, our plant labor cost was running : 
approximately 25 to 30 percent under the tetecsn ites labor 
costs. Our over-the-road delivery Meats and our store 
delivery costs were running similar, because of the Union 
problems in New York. We had to operate with the Union in © 
the area into veto we were delivering so the delivery 

to Bohack was being done by a Unicon delivery company with: a 


contract under 584, which was similar to all of the other 


dairies in the city and the over-the-road trucker belonged _ 


to Local 338, which was also similar to the other .New York 
over-the-road costs, but where the difference would have been] 


would have been in our production, 4n which 1 ea 


sprer  wereenetedl re nance ger a om 


Sec ReETALOS: 


Testimony of — Shrehae o 6426 | 
AAES | 


Q And what: was that particular volume figure, sir? 


Yes, there was. 


% We told Mr. Smith that ail of our costs, and all of 
oux estimated costs, were based on delivering devecntintaity 
450 to 500 cases a day, and that because of the time 
oreblem, we could not deliver more ~- we could deliver betwee 
$ to 12 stores per day, so it would have meant the stores 
eas have had to take between 40 and 50 cas@s.average per 
delivery. : 
Q Each store would have had to take from 40 to 50 cases 
per delivery? 
A AS an averag@. They may have had some stores taking | 
150 cases a day. Then, we could afford 3 small ones on that 
particular route. We had to be able to deliver 450 to 500 
casas to a maximum of 5 stops, and preferably to 10 stops. 
0 These wore not on your trucks, that this delivery to 
whe stexas was to be made. Is that correct? 
A That is correct. : : 
Q Were these minimums set. by you or by the trucking 
companies with whom you were dealing? 

MR. CURNIN: Objection, Your Honor. 

JUDGE HINKES: Again, is this something that he 


spoke to Mr. Smith abont? 


MR. MATHIAS: Well, Your Honor, I believe it is 


quite clear here that Glen & Mohawk was not making. the 
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delivery themselves, so ~- I will ask an intervening question 
Was the suiject of how the preduct would be delivered to 
the individual stores discussed with Mr; Smith? 

THE WITNESS: Yes, it was. : 
By Mx. Mathias: 
Q And when this minimum volume figure was mentioned 
was this mentioned as being a requirement of the trucking 
company who you had in mind to do the delivering? 
A It was based on the experience the trucking company 
was having with other customers similar to A&P, corract. 
Q This was é particyl:r trucking company you had in mind, 
at that time? 
A Correct. 
Q Now, in this instance with the trucks that 
were mak.ing deliveries to the stores, I think you mentioned 
@arlier there was over-the-road hauling as well. That would 
be a separate truck. Is that correct? 
A That is correct. 
Q And was there any discuseion of volume necessary 
for the -- nacessarily related to your cost of hauling 
£xen Pult_aville to the local truckers? 

MR. CURNIN: May <i have the questicn read back? 
By Mr. Mathias: 


Q Let me rephrase the question. We have noted, now, there 


was some discussion with Mr. Smith of the volume requirements 
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A twas in the Cantal Westorn Division. : I van tho 
% 


Assistant Régional Directoy of Purchasing, 
Q During whut time poriod would this hava been? 
A Approximately 2 yoarns from prior to that. 
- there wera you located with the Contral Wastern 
Division? 
A In Datrozt. 
Q . - Baya, ‘ie: Sevctinhbns Director for the Chicago 
Division, what wera your duties? 
A To procure all of the items that we soll and us@ in 
“OUF stores. : ie | 

JUDCE HINKES: Mr. Dembrow, you said -< what 
wor® your duties? : 

MR. DEMBROW: I meant to say, what aro your 
duties. 

JUDGE HINKES: Very woll. 
By Mr. Dambrow: : 
Q Me. Bayma, after you bacans tha Purchasing Diroctor 
of the Chicego Divieion in 1970, did you solscit intel 
for private label milk and. dairy products? 
A You. i . 

MR.SCHABFER: Your Honor -- 


MR. NAYHTAS: Your Honor -< 


ome 
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| 
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ee 


JUDGE SINKESe You may Btnto your objoction first, - 


Mr. Schaafcaz. 
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MR. SCHAEFER: Insofar as his testimony is being 
offered in rolation to Count 3, I object on the basis of the 
tims period covared by tha testimony. 7 ' 

MR. MATHIAS: My objection is insofar as the 
questioning muy rolata to any period subsequent to March of 
1970, Complaint Counsel would have an objection as to 
relevence end materiality es to the issucs in this case. 

JUDGE ati Mx. Dombrow? 

MR. DEMBROW: Your Honor, we believe that ina 


‘Sebi: is quite relevant as to what happoned in 1971 and ~' 


of the milk supply arrangement that had bzon in exintenca 


batwgan ASP and Bordon and tastimony in ragard to tha tormin- 


1972. It is quita relevant to the good faith digcontinuence . 
{ 
| 


atclon of this egroenent is relovant and sheuld be heard. 

MR. MATHIAS: There és no question that this contrac: 
wss terminated in February of 1972. Complaint enueens nover | 
contosted that point and we heva never contosted A&P's “4 
contention chat it was terminated ut that ¢imo bocause they 
voceived a better offer in Pobruasy of 1972, just pravicuse 
to thi, = ws still fail co seo the relavance of this ia 
foxration to tho issues in this case. 

MR. DEMBROW: I¢ I may, Your Yonor, tha Commiesion 
bas briefly discuuried this subject amengst: othar subjncts in 
tn ordor decead Jeniary 138, 1973, whon it nottd that in vegard 


to tre dvaue: of good Saleh discontinuance -~ by stating chat 
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“good faith discontinuance can only ba decided after all of 
the evidence is dn, pabtdouiarry ina situation of this sort 
where the contractual sienioonent with which the complaint 
is concorned was discontinuad by tho Respondents subsequent | 
to Sian issuance of tho complaint". It is AGP 's poeitien 
that this is inaccurate and that this is goed reason why we 
believe the Commission noted they would have to wait until 
all of tho evidence was in. We believe Mr. Bayma's testimony 
and the documents to ba introduced through’ him will set the 
record straight, establish the facts, and in nequxd to this 
tormination that did occur, so that this issue can be 
presented at the appropriate time. | 

JUDGE HINKES: Lpt mea ask you, Mr. Dembrow. You 
hae heard Mr. Mathias admitting, and I presuma that 
.he wovld so stipulate, that the contractual arrangement was 


abandoned around February of 1972, bocaussa of a batter offer, : 


that you wish to prove under those circumstances? 


4nd that it is no longer in effect. Is there anything more | 


MR. DEMBROW: Yes, Your Honor. Wo would agree that 
i£ you wish to say the actual formal precise date of termin- 
ation whan A&P coasad to ba being suppised by Borden wus in 
February 1972. Howover, the process that led up to that 
eccuxrcncs in February 1972 began a long timo carlier. 
the process of sol..cituzion ~~ that was the question that 


I had vesed to My. Bayma, began, as I believe Mr. Bayma will 


e 
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testify, at a much Garlior point in time.’ 
JUDGE HINKES: What relevance. would that have? 


They may have made all of the solicitations in the world, 


a ee 


but if thay didn't discontinue their arrangement, you would 
havo no argument at all. 

MR. DEMEROW: We believe that the fact that solicit- 
ation began at a much earlior point in timo -~ : 

JUDGE HINKES: I say, admitting that. 

MR. DEMBROW: I say, at an oarlier point in time, 
before issuance of the cemplaint, isa very coletons point 
in 6velvating the issuance of discontinuation. ‘ALL we havo 

' go far with Complaint Counsel's statomsnt is that in Pebruary 
of 1972, tho milk supply arrangemsnt botween A&P and Borden 


ceassd. 


ee eA A SETS Oe ECOL A OLN OE CE LOGE LD He te te ELLOS COLL, 


JUDGE HINKES: And that was prior to the issuenca 


2 complaint? 


© tne pete 


MX. DEMLROW: That was subsequant to the issuance 
of tho compluint, Your Honor, and wa baulilave that is 2a a 
unfaixy und inaccuruts pictura of axactly what occurred. 

MR. FALLS: May I inquixe of Mr. Mathias 1f he is 
willing to stipulate that the arrangument was terminatod 
in Fobruary of 1972, 1 that was the case, that tho 
negotiations rolated to the termination antadated tha 


£iiine of the conplaint and that the torminatdon was in good 


faith and without xofevanca to tho filfag of tho complaint? 


- 
« 
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UR. MATHIAS: I can't stipulate to all of that, 
obviously. 

MR. PAUIS: ITZ he would so ctipulato, obviously, 
there would ba no problem. 

JUDGE HINKES: I will allow the testimony, then. 

MR. MATHIAS: I would like te note the fact 
solicitations ware mada preves vary little in any event, 
and this would appear to be oponing the possibility of the 
question of the legality of lator negotiztions and lator ee 

JUDGE HINKES: Be that as it may, I think that tha 
Raspendont ip entitled to make out a basis in tho racord 
for the argument that he will later make. — 

You may continue, Mx. Dombraw. 

BY MR. DEMDROW: 

S28 believe thers was a pending quastion but I 

wil) just rephrase it. : 

Mr. Bayma, after you bacame Chicago Division 
Purchasing Dirwctor in April of 1970, asa you Solicit 
quotes for privata label milk and dairy profucts? 


A Yos. 


r¢) Whan did yeu first hagin soliciting private label 


quevos? 
A They word priox to April of 1971, «nd I cen 
remambor that bacauce thut 4s thy date wa got the first -- 


ths Bordon bid. 
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Q I would like to hava marked as ths noxt A&P 
exhibit, which I baliove is RAPK=42 == 
MR. MATHYAS: Your Honor, bofore this document is 
shown to tho witness, Complaint Counsel would like to note 


wo have mado a request of A&P for all correspondonce and 


internal wcomorenda and communications doaling with thase 


vezious offers, and havea boen rofused such background 


information, and I would ask that such documntation ba 
obtained and turned ovar to Complaint Counsel prior to 
an Gramination as to theso documants. 

JUDGE HINKES: I am not suro I undarstand what 
you #r® requesting now. 

MR. MATHIAS: Your Honor, theso documonts are 
incompleto in thet they consist of various lettors received 
by A&P in response to what Mr. Bayma states has bean his 
solicitation. Yot, thoro is no evidence of the solicitation, 
the nature of tho solicitation, any evaluation of tha various 
etfers- back at A&P. Wa have bocn denied access to o11 of 
this documintatcion which would allow a proper oxumination 
as to these documints and which vould allow a complete 
xocord as to thera documants. These documants in and of 
thensolves ara Ancomploto. Thay arw anly a portion of the 
traasuction. 

ER. DEMEROW: Your Noror, first: of all, I don't 


believe that ths emeunt of material Mr. Hethias would tike to 
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have is at all relevant to this issue. We have just 

discussed before exactly what wo are trying to. establish 
through the testimony of Mr. Bayma, and those documents 

aro merely support of that testimeny to establish cortain 
facts. This is the bid that Me. Bayme just referred to in his 
testimony se ekiies him to determine when he bsgan 
‘goliciting private labol quotas in 1971. We are not attempe- 
ing to sat forth in vast detail avery single piace of paper, 
every single decumont that was received during those 
solicitations. We maraly want to astablish cartain points 

on the record in ragard to this good faith discontinuanc2. 

MR. MATHIAS: That is exactly my point, Your Honor. | 

These ar@® not being offexed for tho seka of what .was offered. 
ae A&P. Thase are boing offered to show a good faith sot 
of nagotiations on the part of A&P to ‘ba used in connuctioa 
with a proposed good faith wrgunont in: connoct{on with thotr 
discontinuance of Bordén as a supplies, the discontinuance of | 
the contract in question. In viow of the good faLlth 

eléemont of this, tharo is no way that this documant can boa 
consicered calevant in and of 4taule. It is only a partial 
Gocumznt insefar ag, this particular issue is Senedeand, 

‘ JUNCER BISKES: First of all, Jet ma ask you -~- wa 
what makes you think thic is a pertisl decumsnt? t am 
roferring, now, to tha opacific RAPX 42. 


4X. MATHIAS: YX have no knovledge as to whether 
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or not. this particular documant is complete and that would 


have to bo resolved through the questioning of Mr. Bayns. 


My point is, 1£ it is to be ucad in connection with a good 


faith dufenso on the part of AGP, that it fie a partial 
documont: insofar as thut dofensa is concurnod, bocause it 
hints nothing about tha other side of this solicitation. 
It 48 no evidoncs as to the communications from A&P to 
Borden end the interna). documantation of A&P surrounding 
these offers. 

JUDGE HINKES: Have you attamptsd to get that 
information? 

MR. MATHIAS: Yas, Your Honoy. As I stated, in the 
beginning, wa had requested this of A&P and bean denied it. 

JUDGE HINKES: Have you made a formal request 
by subpcana? 

MR. MATHIAS: No, Your Honor, w3 have not. 

JUDGE HINKES: Then I have nothing on which to make |! 
any ruling. I seams to mo that that may be something to. 
considsr fox xubuttnl purposes, if you cure to, but as of this! 
memant, all I have is an offer in evidence of certain 
decumoats. You say that is not: complota. As far as I can 
toll, I have no such sdniesion from Mr. Dsumbrow, and I saa 
no reecen, theretoxe, why X should foxoclose his offer in - 
tvidanss of such documonts ao holpy hig casa. YL Chavo axe 


¢thoy dosuwmonts whieh: louwt Ad, ond you think that you enn eet i. 


Testimony of Edmund R, Bayma 2273 5927 
them, I think it ds incumbent upon you, Mr. Mathias, to 


attempt to got them, and then if there is a xyofunal to 
supply such documents, wo can consider what romadies to 
impos for that refusal, but at this junctuxa, I think that 
this document is not irrelevant to the procasdings, at 
least for the purposes domonstrated by Mr, Dembrow. 1X 


overrule the objaction. 


(The documant referred to was marked RAPX 42 


for identification) . 
BY MR. DEMBROW: 

0 i ch! <: we were at tho position where the 
document had just boon marked, Mr. Bayma. I show you what 
hes buon marked 48 RAPY 42, and ask you to look £% over and 
ask you if you can identify it? 

A ¥és. This was the quote recaived from Bordan. 

Q About when would you Bay you racolvad that quote 
from Dordan? 

A Apcrinetneee’y April 20 or alc 

@ I offer RAPX 42 in evidencs, vous Honor. 

ER. SCHAEFER: Just nova our continuing objection 
with ragpuct to tha “ime period, Your Honor. 

BR. MATHIAS: Your Honor, Complaint Counsel weula 
like to aotit those ebjection as to the tims pertod and also 
as to ths rolavanca aven for tha purpovoy in which it ig 


offered, 
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JUDGE HINKES: I shall cverrula tho objoctions 
and allow the document: to ba recoivod. 

(Tho document heretofore sivewod RADX 42, for 
4dentification, was recoivad in evidence). 
By Mr. Dembrow: 
0 Mx. Bayma, in ragard te soliciting those milk quotes ~ 
+n 1971, did you receive any instructions or suggestions | 


“from A&P's Headquarters in Now York? 


¢ 


A NO. 


-Q bid you xacoive any other written quotes in xesponse to 


your solicitations in 1971? 


nce cemeemencee nae On math mee Sate CORR Oe ET EE RE OC CL TLS LE LS LS LOS LL LOE LEI, 


A You, wa racoivead quotes from bean, Spinney Run, Hawthorn: 


Malody, Medow+Gold and Wanzur.., 


Q I would like to. hava the reporter mark this noxt 


documun® RAPX 43, for idantd.fioation. 

(The dccument roforred fo was marked RAPX 43, Lor 
idant: fication). 
By Mr. Dambyiow: 
Q Nr. Beyma, I show you a decane thet has beon moxvked 
ag RAP 43. WS12 you look it over and tol) us, Lf you can 
idantify 2? , 
A thig was the Daan Conpany bid. 
Q ‘re you xocnall about whon you recaived that bide 
A Cn or nbout “Ooeobar 19th. Te might ta baon a dey 


Latex. 
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1971. : 
Your Honor, I offer RAPX 43 into evidence. 
JUDGES HINKES: Is there ebjection? 
MR. MATHIAS: Just the seme objection, Your Honor, 
as to the previous axnabit, | 
MR. SCHAEFER: I have a continuing objection, Your 
Honor. | | 
JUDGE HINKES: Very well. The objections: are 
overruled. 43 is recoived. : : 
(The document heretofore marked RAPX 43, nd 
identification, was received in evidence) . 


MR. DEMBROW: Your Honor, I would like the roportor 


(The document referred to was marked RAPX 44, for 
identification). 
By Mr. Combrow: 
.@] ir. Bayle, I show you what has been marked as RAPX ‘Aa, 
and ask you to look it over and tall us, if you can ideantify 
dé. 
A Yos. This was the bid received from Spinnogy Run 
Furma on oc about Septemboy 36, 1971. 


Q Your Honor, wo"mova RAPX 44 into evidence. 


| 
to mark as RAPX 44, a document. | 
| 
: 


MR. MATHIAS: Cont sdiaud.ng objaction, Your Honor. 


WUDEE WINKES: £ an overruling che objections that 
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are continuing. 44 is ruecoived. ) 

(Tho document: heretofore marked RAPX 44, for 
identification, was received in evidences). : 
By Mr. Dambrow : : 
@- 2 notice that the bid you received from Dean, 
RAPX 43, 46 datad October 19, 1971, and tho bid you received 
from Spinnoy Run, RAPX 44, is dated September 16, 1971. 


Do you recall when you initially eolicited those 2 dairias? 


Se eee hgs arte wens eponae serene et 


{~< 


A Tt was somatime before that. I couldn'% toll you exact 
the asta. Wa had verbal discussions with them far in : 
advanco, but it tock this long to get the bids in, the 
quotes in. , : 
‘Q” Cowld you estimate what part of the yaar'it might 
hava beon? 

‘MR. MATHIAS: Your Honor, I do not bolieve that a 
guosstimate is warranted in tha racore at this point and tho 


witness should bo cautioned to answar only within his own 


| 
| 
| 
| 
| 
| 
| 


JUDGE HINKES: I think this is permissible for 
lack cf any mova dafinite statamunt thet may be obtained from 
the witness. The ebjaction is overruled. 

Can you toll us? : 

TI UXUNESS: YX would vay, just guossing, it 
would be: back §u April of 1971 wa starccd talking to thom. 
"By Me. [mnb:xow:s : 


Six 
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Q I helieva you statmd that you solicited Borden and 
“received thoir bid dated April 1971. Do you recall if you 
solicitoad eny dairios batere you colichtid Bo::don? 
A oe beiteve we had somo conversation with possibly 
- Sealenst and maybe Wanzor. 
Q I would like the i:aporter to maxk 2 documents, RAPX 45 
and RABY 46, and ask you to road them over and toll us af. 
you cen identify them. 
JUDGE HINKES: You bebhat do that ono at a time 
so the recerd wan't ba confusad. 
‘MR. DEMBROW: Fine. t will.'do that. 
. (The documants referred to wore marked RAPX 45 
and RAPX 46, for identification) . 
By Mr. Dombrow:- 
Q If you could just read RAPX 45, first, and tell us Lf 
you can identify 4, Mr. Bayma. 
A Yas. 
You can idontify it? 
Yas e 
Would you identify L¢, ploasa? 
Wa xaceived this from Mr. Wugnor on about Juno 23, 1971, 
ao en amondwont to the Borden bid. 


re] Would you look at tha documunt you have in froné of you, 


My. Royma, whdch hap boon marked RAPX 46, ond tell un 2£ you 


can fdixvaeidéy chat? 


| 
| 
| 
: 
: 
| 
| 
, 
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A This is a Lettor from Mz. Wagner of- tha Borden 
Company. - WG vecsived Lt on or ebout Novombar il, 1971. 
This is also an amencnant to the Bordon quote. 
.¢) I offer in evidence RAPK 45 éud RAPX 46. 
MR. SCHAEFER: Ths samp continuing objection. 
JUDGE HINKGS: Your objection 4s continuing? 
MR. MATHIAS: Yes, sir. 
JUDGE HINKES: The objections ere overrulad. 
45 and 46 aro racaived. 
‘(the documsnts h 
for identification, were vacoived in evidonce.) 
By My. Dembrow: : 
fo} My. Bayma, what was the final result of the 1971 
solicszacions fox private label milk products in Chicago? 
A Yo solucted Dann and Spinney Run Farms to service ths 
stores in the Chicago Division. | 
re) Who would Dean and Spinney run ba replacing? 
A Roplacad the Boxcdea Company 
Q Did you, as the Purchazing Disactor of the Chicaga 
Division, reacomuind the switch te Boan and Spinnoy Run? 
A Yus ° : 2 
Qo Wuac wero the rsauseno for your coccmuzadetion? 
A Inoue pyacos YY 
Q Ie; othos words, Doun ond Spinvoy run “avo oxfexing you 


lover prieos than Bordan? 


© 


| 
1 | 
i | 
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Yes. , 

Whon did Dean and Spinney ine replace Borden? 

On February 28, 1971. No, Fobruary 28, 1972. 

How much notice was Borden given as to their termination? 
30 day notice, 

Are Dean and Spinney Run, as of this date, still supplying 


AGP's Chicago Division with fluid milk products? 


Q Has Borden supplied A&P's Chicrgo Division with uny 


flvid milk preducts since they wore replacad in February of 


| 
A’ Yee, they ara. i : 
| 
i 


2972 by Dean and Spinney Run? 
A No. 
Q No further questions, Your Honor. 
MR. SCHAEFER: No cusicine, Yous Honor. 
SUNGE HINKES : Mz. Mathivs? 
MR. MATHSAS: Coulu. wo have just a few moments 
broak, Your Honor, befere croas oxaominntion? 
JUDGE BENE : Yos. 
MR. MASITAS : Could we have a 5 minute break? 
JUDGE HINKhs: Tako 5 minutes, now. 
(whitreupon , at 11:40 a.m., & recess was taken until | 
11:45 a.m.) : 
JUDGE BINKES: On tho racord, 
You may cross oxgaing, cape ikathias. 


CROSS EXAMINATION 
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SUUGE HEEAESs The nezxzing wilt seme te orcax. - 
You may call your next witness, Mr. MceInern3y- 
MR. McINESNEY: Mr. Cannon, will you pleaze step up? 
FRAME T. CANNON, SRe wes thereupon called és a witness for 
the Respondent and, having bean first Guiy Sworn, testified as 


ogllows : 


JUG HINSES: Would you state your full. name, please. 


THE WLINESS : Frank T. Cannon, Sr. 
JUCGE HINKES : thank YOu. 
DIRECT EXAMINATION 
ny Me. Heineanneys 
2 Would you ztatse your home and business address, pisase. 
25 Rpple Grove, North, North Canton, Chio. 
am presently employed by the Supecior Dairy Company - 
‘ncoxvporared, with “vadquarters in Navarre, Ohio. 
° Mat is your position with Superior Dairy Company? 
X aa the vice coawiaene and general manage? 
pnd for how leag have you been exsloyed by that deixry? 
About seven VErES and feur ox five months - 
Provieus to thot: by wach were you ernployedy 
Zues exployad ly che Bowmen Dairy Company with headquar~ 
ears in the city of Chicego. 


And what was your position with che Bowman Dairy Comgany 
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1} ‘| and wnat were your duties just prior to your leaving? 

| Pricer to cur & le to the Dez Yocds Company, I was the 

ineeck wanacee ox ail Chicago epcrations. . 

Q When dic you start in the Dairy business? 
A On May 16, 1934. Very close to 40 yaars ago. 
Q Would you give - a brief description of your career in the 
dairy business, please. 
A I started as a route salesman, 2& heme delivery service man; 
shat ia what a retail route salesman is. I spent approximately 
a little over a year on that jch and was moved into a position 


sf solicitor. A solicitor ig one that can secure accounts 


whether they are hote delivery or wholesale accounts by going 


cnt and 3 knocking On ZOOrs. — a ne a 


You do not have products with you nor do you have a vehicle: 

vou tust walk around Looking sine business. I spent a number 
; SuBt es a solicitor. I will guess at the time, nae 
Your 2x five YEALB» 

But in being acwanced to my ext position as waat we call 
asgistant saute I continued to have the same responsibility 
or soliciting the wholesale end of the business. 

Whet was your next ecation: at the Rowman Dasey? 

{ vas tvansferced to another branch of the company and was 
what wee caliné. the first agpzistant branch manager in a branch 
that net over $00 dlivery routes and approximately 700 


, suployeca. 
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After tt: at? | 

A yeex ci @ hilt or so leter, I ves made the oxarch wan~ 

tha tead man in that branch. 

What was that txanch again? 

hat brenen was caljed the North Division Franch of the 
Townen Dairy Cospany and it served the industrizl area of Chi- 
cago, Meaning Chicago's Loop, primarily. 


% Subsequent to that, what was your next position? 


HA I was then moved to the main office about tvo or three 


years latez. 

She main office being where’ 

140 Wesi: Ontario Street: in Chicago. 

What was your sosition at the howe office? 
AR My first. pesition there was assistant co the vice president 
in cnarge of eales. 

And gubsequently to that:, what was your position? 


I was muved into the Executive Sales Conmictcee. That was 


responsible Yor all of the sales, marketing, advertising and 


nerchandisin: femctions in the Bowman Dairy Compeny. 
9 Approximately wnat year would that have ecient ek can 
rec sll? ; 
Somewhere around 1953. 
0 Would yu please continue to tell us what various pozitio 


, vou ocoupiad alter that at Bowman Daicy? 


A In my poeition at that point FE was being trained by the 
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vice president in cuarge af sales to tzke over and aupervise 


= 


Hoad cabl om hajor 6.246 accertke thet ve had, sre. as the A & P 
High-Low 

haa Comouny, che -bo Peed Steres, tha Kroger Conapiny. These 

yere all larga, multiple-storse ACCOUNTS « 

‘e: Were el! of there nau—~ of Bowuan Dairy at that time? 

Yes, six, in part, not in total. 

O Would you please explain what you mean by "in part"? 

A We only sexved approximately 70 to 89 of the A & P stores 
cut cf something axrsund 250 stores that they haa out of their 
Chicago Division. 

The Kroger Comzeny, to the best of my knowledge, we served 
them a hundred percent and that would be something around a 
hundred sterves in taet group. : 

High - Low) 

The Bimbo Food Stores had approximately 45 stores and we 
served all of their pusiness. When I gay “all of their busi- 
j;resas,” X am vaferring to fluid milk business. 

O Do you know whe served A & P in addition to Bowman Daixy 


ex that simetr 


Tha other prima company wes the Borden Company. But there 


vare many other comzenies’ thet splic 3o0me of the business all 
throughout the marksting area out of the Chicage Division. 
How long aid ysu continue in that position? 


Incidentally, 61d that position have a title? 1 miased it. 


cat caelicd agsiste « 0 the vice president at that 


4 


om ete er 
or ee ee Perea 


mere os 


sae 
ee 


artnet ame 
paneer 


od 
perernrinas 


ess pee 


Vor new Long Gi you revain in thas poreiticn? 
About serac te four years. 
Subsequent to that, whet happened? 


z. That ie when Lt was movee into the Exrecutiva Sales Committe 


end I was mece an agsociate director of the company at the sam 


tine. 

And what were your fonctione and duties in that position? 
zB Well, I wes in charge of all of the wholesale sales in the 
Chiceygo Metropoiitas Area. The only sales T dic. not have 
charge of was tose that were served to the homes, directly to 
Mtg. Consumer out of coute trucks. 

Everything e182. it wert euesenh hotels, hospitals, nursing 
homes, or Stores, that all came under my direct supervision. 


pic you thereafter cccupy another pesition with Bowman 


finaily, es we drew down into later years, = 
ageiegbanc general sales manager of the company and Tf 
acval sales MAAAGeL ac that time was a man 
hy the : 

When in two or three OF four yeacts, T don't know exactly 
tye time pericé. here, % was made marketing director under & new 
raneral sales managers which wee snother job clessificaticn. 
trom mectketi:y aire: tor, an@ sear the end of the coupany, I was 


«ade tha gancse1 maseger. 
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And “wnat were vour duties as gener]. manager? 
{ kel teseal va-consipality of aii saies and distxsipvtion, 
l _noehandising, marketing and advertising in the company. 
2 And 2pproximately when did you become a general manager of 
Bownan Dairy Company? 
A Sometime early in 1965. It could be late ‘64. I am not 
s.ixe of that date. 
2 Yor. mentioned chat in the 1950's A & Po was a cuscemer of 
Bowmen fairy and that you hed something to do with shat account. 
Waat exactly did you have te do with the A & P account? 
A After about a vear’s training by Mr. Larson, the vice 

t in charge of sales, he ultiaately turned over the 

‘secunt to me to handle personally. I was the one cimmanible 
at the top level to cail on the dairy nlerchandiser and the 
divectoz of purchasing in ail of the major accounts we had, 
and capacially the A & P, which we used to call "his baby,” it 
was turned over tO Ie. 


He was plenning retirement and I had the A & P account on 


wy own frox chout 1355 or early 1956 until they qait us in 1958, 


de 
oct 


Why did they qiit you? 

Yhoy called us ia, called me in and told me we were not 
conpetitive in our wricing. 

Do you knew who the competitor was shat was below you? 


Yer, cic, i wes told it was “he Borden Company that of ferec 
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hatter price, although theve had been no request for bids 


Yorcapt to meet. he Soyeean pric? at that time? 
ny Yes, gix, we did. We did locally by celiing on-~- I 
gargonailly c%.. led cn sentleman by the name of Thad Harshbarger. 
Who wes fixe Ba.cshbarger 
A He was the heal of purchasing for the Chicego Division of 
tie Atlantic and Pac itic Tee 
JUCGE HINKGS: When was 
THE WETNESS: This was in 1958, about the month of -- 
4% could be Late August, mayre & stttle earlier in August. They 
nomeally give vs about 60 deys' notice and they left us on 
t, sc it would be somewnere in August that we got the 
notice. 
; We Me. Ketne. ney 
gusult cf your effort. +o meet that price? 
Surile. We got no place. Our president, Francis 
tie Kuliman, called on Hae Card anderson, who wae tha vice 
president of the Division and carried % che title of director of 
purchases aly His efforts there were also futile. 
4) Fron that time in 3958 and in subsequent years, what, if 
zeny, contacts dia you have with AR & P? 
Weil, I cerson:ily cailed on Hr. Elmer. ichmidt, who wes 


wisomoted inte to biving job, prosabl syeraged maybe two to 


taree tmaac ¢ year rom the paric:t 1958 wntil the time t was 
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| culled in letex to see him. T aiso bea made one ox two visits 
_ ee the diecector ef mirchases,; which was liv. Ina Bartels. 

He What was the puxpose of those visits? . 

iA It vas mostiy to keap the door open and try to keep them 

|| erdendly, novefully that they would give ua another opportunity 
1 seme aay to inh on the business. 

Q You mentioned taat these visits were more OF less routine 
| ned the time wher. you were called in. Cam you place the date 
or year of taat?— 

WR. MATHIAS: Your Honor, it is rather meaning] i° ‘a 
chis instance. I tion't file an objection but I will note this 
$e a leading question in that Me. Caruon hag no% spoken yet of 

i having been called in. 

MR. MeTNEPHEY: Maybe t misneard him. 

SUBGE HINES: T thought he said sowething to that 

jeffect, Mr. Matchies .» 

Buc, in ary event, we will go on. The record will 

‘show whet he did say. 
Lietnerney * 
Diag you understand my question? 
Yes. Ce - 
Sho.li I ansvexr 2? 
SURGE HENEESs Yes. 
THY KITUESSs: TL wes calied on the telephone by Elmer 


nmi, thie wes therm the hecd buver at h & P. 


8 Testimony of Frank T. Cannon, Sr. 


iy ior. MeTnerney: 


s Madge. olds ps aoa 


° 
, 


ons ve Sones Fwy a 
wait CPU ay (4 oy Lire 


Bimer Sehuldt:. 


2 substance of that conversation, 


Would you give ws the & 


A As bast X recail, there was very Little converaation on 
the telophone cther than he wanted me to come over and discuss 
gith him the possibility of car making a pid for all of their 


Fiudid milk business. 
Rnowing Bleer es well as ft did, ZT am sure there was some 
waall tedis, bat 2 @2a visit him in the next day or ‘wo, maybe 


shat very day, i don': recall exactly. 
please, what he | to you and what in said to 

oevasion of that vigit. 

-~ I might add I discussed it 


or Gaat first visit 
ed,ves the presicent of the 


ad aa te 
; report 


e protect ourselves from the fact 


company, and we were 


ii: micht be a Ei shirg expedition, as we salled it, just to find 


; ift 
the oricing Level was ia the market. I witt-end with 


ick what tne 


hat 3 chiective lock as I should have. 
* want du and G¢scenssed it with kim and wens over the long 


tk cook to wake 2 quotacion. He said‘he wanteé it in 


- 


. 


2 | wag Lopasiad 1.6 WAS coche about ft, end ae assured ma he was, 


4 


ner ge ere ee 


peste ee 


ges A et OE OE OO 
ren rer en 
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< told nim it would take some time to do this and ft 


baat thie war cpen =F bid and otters would be uies to bid 
also, meaning others than the Borcien Company. Snay were going 
to be asked elso, as f understood it. “hat ig the best recol- 
laction I have of that first visit. is 

+ bec your pardon, there wae one thing he was very emphatic. 
about because it happened on occasion where people wade. bids 
and couldn't live with it; he wanted to make gure we had some 
profit in the bia for ourselves. 
Q pid he tell you why he wanted to be sure? 

This was the Tan Company policy as far as I knéw. 

Where was chis conversation? | 

Th3.s was in the Tea company offices on Pulaski Road in 
Chicego. 
@. pid Mr. Senmids have an office thers? 
Ps tio, six. he did not have an office. He sat out at a desk 
vary similar to one of these desks you see down in front of us 

aad right nexs to him on the other side wos his secretary 


end on dew the Lins from him were rows of buyers sitting at 


ko the sane way. 


© 


Now in tae course of thet conversation did Mx. Schmidt tell 
vow bow mony stores vere to be served? 
i. Hla g2ve ma & list of the stoves. I just dent recall the 


pumbos bet thay ave in the eohibit hera. He gave me the total 
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\{ List o£ stores that “e wece to bid on in indiana, Iowa, and 
‘i jidvohe and Jouthesca Wisconsin, «oo -- =. think there are Some 
“ &iecarne se in thee queiation. 
hat is che ony specificaticns oF the only information he 
2 us to work on, that these are thea stores; you ‘314 on them. 
You mentioned —< just to make suve, maybe I'd vett r ask 
gestion a Littie differently. 
How long @id yore. anticipate it would take to work up this 
bid? 
ia Keeping hard at it, it would take two or three weeks’ time. 
‘e pid you so indicate to Mr. Sehnidi: in the course ef this 
conversation? 
tT did, X was very euphatic shout it. 
fe Why would it tike that long? 
CB The Tea Cempany was Very precise in what they accepted fron 


you in quotations. think my exhibit that I brought to you 


. to shew the marketing areas, the locations, every 
plus, access the board how we proke cown our cost 
them, fear the cout ef product: into the silou, processed, 


the markups > everything had to bo in @etail for then whea you 


Thia wah ovr practice ovex the yearde 
In your Jost @.9war you veferrad co something that you 


4 


(ft eoucht witn wore s would Like to ahow you something that has 
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Sean marked R R&P Evaibit 50 and ask you if that is the 


2 This is the cachon copy, as we celled them in those days, 
o£ <ne bid IT meade to the A & P Tca Company. It is the full 
! svotation. | 

Y Is that the desument to which you referred in your previo 
Qnever? 

Yes, gir, that is correct, i: is. 

How did I coma into possession of that document? 

I gave this to you. 

When? 

Last evening. 

Where had it bean prior to that time? 

In my own personal £iles for the past eight or nine years, 
vhateve.. the pariod of time is. : 

Tis dooment bears the date August 31, 1965. 


is that how you fixed the time of the meeting 


Schtidt “hat you just Gescriked as baing approximate-; ‘ 

of 19657 ? 

That 4s comretri:, YeS, Sire 

Is it your tecsbmony that this Gocument has been in your 

ie watil last evening? 
Ys3, ais; no F..1c% else. 


“Why did you Keys Lt? 


vossession fron the ime or approxinetely the date that it . 


8 
8 
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> 
oc ale enero <p ores 
De nee Se ee oe TET 


When our crMpasy sold at co the Dean Foods Ceapany, 
oom were uy private ides “x 
6 te way sffices in the 
Company - 
in a verepsone coaversakion with cur fonrer’ attorney, 
“¢. Le Méward Hart, £ digeveved this and several. other documents 
had with me in wy files as to whet I gnovld de to dispose of 
Hie advice ard counsel to me was he felt I should xeep 
them for a wndie. tnd lt aid just that. 
Now in ry tranzition fxrcm cho Pean Foods te my present 
eapleyers, I juss teik a whole £ile bon, 2 cardbcerd file box, 
ef stufZ wich me art this was one of just tyo or three things 


chat £ ultimately kept and still nad when you -irst cortacted 


tT hea evan for setten about it, that I had Lt. 
World you just briefly tell us “hat RAPX-5¢ is? 


a Thic is the ca:kon copy’ cf what « presentec to Elmar 


eohmidt at the A & + Tea Company on August 31, if85. It is all 


the exhibits & ev:cything they sequized along with their 


ericing. 


cunple:e aS far as you know; is that a coxplete 


bry: 
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Exhibit 506 except it is the copy “Mr. Cannen saved. 
. & L waidd like to offer it in evidence at this time. 
MR. MR@HIRS: Commissiea Las no objection, except we 
would like te nete there is one prge which was not in Commis- 
‘pion SO-A to -V, I think, and the: appears in this particular 
eee as Ruspendent A & P Exhibit $0-S, which deals with cot- 
tage cheese and was not in the original Commissicn exhibit. 
SUCGE HINKES: Let's first get some indication on the 


record of the sub-lettering that vou have for that éxhibit, 


; 
Mx. McInerney. It is frem 50-A through what? 
) MR. McTNEDNEY "Ww." 

SURGE HINKES: Thank you. 

and. you say thet cee paye is missing? 

MR. MATHIAS: I em just noting for the record mat 


through -V. Cemplaint Counsel exe offering no cbjestion %o the 


| 
| thore is one pege missing, compearcd to Comaissicn Gxhibit 50-A 
| 
; 
| 


SuSE ANE ES: Yery well, Respondent's Exhibit 50 
is received. : 
(fhe document referred to was marked Respondent A&P 
Sxhibit 56-A through -i for identification and received in 
evidaase.) 


ay Me. eetneracys 


Fe 


Bet mea ea you; My. Cannon, “hrovughout your calks or nego~ 


{v 
= 
a 
tbe 
te 
&: 
Si 


« ® . * . 
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1°65, did you g2eak to 


i Fe milk to A & P soastime in 


3 yg raserd ULES ES a “th renpect to tha, other shan Lir-Schmidt? 
i 
i 
i & ve, cit; 1 oe nepiie 


- 4 
Nal 


Did you ugsakn => cthar peopl. ja Bousan with r2spect to 


enbyecey 


| Yes, 2ix. 


| pid anyone ¢lso from Bouaan, to your knowledge, discuss the 


gubject with anyone from A & PB; that is, other than yourself? 


[8 Het to my knowledge, nor six. 


What was your next contact with Mr. Sctmidt subsequent to 


this meeting that you have just deseribed gometime in July of 


«1 
‘3 i B. I don't quite Zollow you, Mr. Metnezxncy. Would you say 
"a 
44 chat agein, please? | . 
13 . I think you told us abeut & seating you had with Mr. Elmer 


Cotmidt in July of 1265 and at this time he requested 4 bid or 


quotation frei Bcwaan, and I wac going to ask you waat your 


next comtact with Mr. Schmidt was on that subject. 


eh Babee 


. 
G 

ener wos emenmrare we ememnntin on 
— 


Soren 


ALL right, 242. 


we 

gy i y 

35 i Bevore I made iy noxt contact, Of course, We prepared this 
{ : 

24 | Pgsuuent, this eovies of exhibits nere. 

22 % Let me interrajt & moaznt end ask you how that was prepared 
i 

23 i BR Thet was prepared by our senior cost accountant, Dave 

24 ae en. He Cid a great deal of the cout work on it with some 

\ i" vicst Of one evaninys Vere spent in preparizs 


‘yp Exec mys.ci ee 


4 


omen 
, 


eee eee mene ee 
penne 


oot 


Testimony of Frank T. Cannon, Sr. 2295 8132 
tais. We tried to keep it as quiet as possible and not excite 
aon Dairy as to the possibilities or cur 
-s-cize account such: 2s this. 

Thiays secm to eravel very rapidiy in the Gairy inéustry, 
end we worked eveni:gs, just he end ft alone, end on occasion 
eur etterney, Le EGward Hart,also set in with ue and discussed 
cone of the cost factors with us. 

Q Do you recall the neme of Mr. Hart's firm? 

A Yes, it is Montgomery, Fart, Pritchard & Harriet. 

¢ Where is that law firm or wes that law eicn? 

a In Chicego-. 

C Ie it still in Chicago? 

A fo the best of ny knowledge it is, but Mr. Hart is now 
CACEASSC 

Q What was the rceson for discussing with Mr. Hart? 

A Well, ove total sales organization was pretty well under 
ie. Hare's svporvision back from a judgucat thet had been ren= 
dared samewheres around 1953. 


To you veceii the name of ths case? 


» 


Yeu, the Eouman Dalry Ceompeny v. The Federal Government; 


e) 
te 


a the: there was tome civil action, and Tf don't know the 
sarmino.cgy of Lt, 2 the Deen Peoda Company. 
SR. MerTWeIRa¥Y: Would you mark this for idenzification 


“32 G P Behibsc 5i. 


at IE 


pl Mawaras: May I have the osportunity to briefly 


‘ 
+; +". nae 
cane nen eemmeen erm eee Nt. AO Ot Ne eT ae 
Pe ner renee © ener! 


| 
| 


‘ 
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saviear this tefore it is shen to the witness? - 
GULGE HINAES: Cercaicly. 


oR. MABWN2S: I wes handed 1t just hsfeze the hearing 


ana was engayed in cther work and wes unabie to review it. 


SUETB HIN:BS: You may- 
MR. MATHIAS: All right, Mr. McInerney. 


By Mx. McInerney? 


WO flould you look at RAPE 51 and tell us, is that the Govern- 


‘ my . « 
% t “ ; 
oe a) M 
ee a ernment ae A AES TO A LE 
rear ee ee oan AE EST A. 
ry . 
t 


te 
ce Sa are ee mer 


want @ecces co which you had reference in your prevous answer? 
a Yes, siz, this is it. 

Q And I believe ou said that subsequent to this dacree 

me. Eart wae pretty much in cherge of your sales operation. 

gay vas that? 

a Vell, yos, he “ae, in this respect,that so much of my 
é@atics had ts be ecliexred through Mr. Hart,or Mz. Hart's office 
tn his erence. We were compelled, because of this restraining 


orde: ox Final jwdgscent, cr whatever tarmm this is, that we had 


to heve list price 2nd verk on a disccunted basis on the amount 


of milk soid to a store. 
in othe: words, every store nad the same list price and 
they were xvesated a vertein mount of noney at the end of the 
“vonth br cect ascor:e¢ing to their category that they fell in. 
hed tc daviate in any vay po that list price - 
* had to huve my szlespeopls bring in an 
26 thee OUR, be phates by the wos thet: clained 
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chat they had « better © cc xpetitive of for, whether it “would be 
owes eo: a theese of fres aqripmont or & ‘lean without 
Savesiaoc, eu ars -bat éevieted tron that list-les3-discount 
hed to be verified in writing, ce: tified by the storekeeper oF 
the custermer's signature, with ous owa salesperson signing it 


nico es seeing the signature; and in turn I had to approve it 


| ond take it to Mr. Hart's office for clarification and under- 


standing that we could meet the conditions that existed in that 


particular account. 


MR. MeTHERUEY: I offer A & P Uxhibit 51-A and subse~ 
quent letters in evidance. 
MR. MATHIAS: Wo cbhjection. 
JUPGE HINKES: It is sre 
(fhe docusent referred to was marked Respondent A & P 
Exhibit S1-A through -G for i@entification and received in 
evidence.) 
MR. McINERVEY: That ic 51-A through -G, may the 
racord “ote. 


By Mr. Meinexney + 


eae ne 
Se 


Betoxva vou brought your Lettst of August 31, 1965, your 


el 


> HA 
- . : 
: 
oe ae hen em 
canta tA ti ee 


ee 
voreeonmaare eer 


a a 


lettcr vffer over to Hr. Schmidt, was this propesal reviewed by 
ovwyor.2 olse om bana. i£ of Bowman? You mentioned the senior cost 
encountent, Ne. Pemiales3 the atcucney: Mx. Hart; aad yourself. 


k You, oiz, 2c Wat reviewea and agreed to thet I make the 


nS 
«Wa 


psagentetion, by ous president, woo was then T. J. Xuliman, anc 


eee aera an omar 


Yowld we tllove east heppened vert. FT ow. Joumg sacs now 
-: @ geint vtora X “xcexrupt:4 myself end you, envi i apologize. 
Whaat wee yous next contact with Mo. Schaidt with respect to 
propesai uubracuent to the meeting you a@eseribe in July 19657 


A I believe the exact data that is on the ietter, I presen 


taat proposal to Mr. Schaidt at his office on Prelassi Road in 


Sr cena a ee oS te 
° 


chiecsgo. 


What did you say to him, and b= to you, on that occasion? 


tt % o> 
ue 
te ANN i A Ne EO NL OEE LENE FF 


Be reviewed it thorougnaiy. When I say "thoroughly ," I 


» 


by aking me a question or two ag to the areas and servicing of 


tue accounts and such things as this, couid we handle it, coul 


i 
. 


> reach certain arzcs, because it was in far-reaching areas, 
tat we did hove brauca offices cr branch distrivution stations 
every plece that is mentioned in that contract we could have. 
i vouched within raason of delivery systems. 
We Giin't gat <co deeply involved in the othar details. 
ite weated to atuadvy it, meaning the pricing. 
As < recuall it, our meeting vas not ter long at that time. 
} c What wes your niet contact thereafter with Mr. Schmidt with 
caspect to this? 


x Agaia evacsing «t time periods, it vas a week or so or 


aybe a Little bit icager, I had a phone call asking if I would 


-9ne back te the oftiee to éiscugs in desail seme of the points 


G 4 
a ae ee meets 
SASL S aS RRS EET SB 


S,yat he hod gore ov ws with ble suveriors at the Tea Company. 


et a 


He een gee we mmm « 


So we subsequently made a @2te for me to come Over, and he 
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“4 


33 


16 


17 


xavicwed the pravat: libs) priciz: with cae standard labei, as 
we cull it, cr cae -038r Lebel, «nd why we would soll them 
toth items ai the sme price. I discussed my own and our com~ 
pany's philo: ashe o.1 that. 

Q Please tell us us best you can recall what you said to him. 
A = em not a cost accountant, but in vorking with our cost 
accountants cover the years and our cwn knowledge of cost, we 
could not substanticte in any way @ aifterential between priva 
Labed ana _broné—label_or atendaré lebel. We could ses no 
savings to be had in it. 

So this was our philoscphy, thet we could sell them either 
one at the sime price but we aidr.*t care to go into low-volume 
| items in private label. : 

The of fsx was made on some gxound 10 or 11 or 12 items tha 
we would give them private irbel or our own label, either one. 
R11 ethar of the 20-seae itexs we bid on would ie on the Bowman 
lave, meanirg che L6%-volume Lteuse 

You mentioaed this: was your philosophy and Bownan Dairy 
pailcsophy that you would sell both at the same price, private 
lobe. end brand labsi?" =~ 

That is correct. 

Aw you avare other companies have aifferent philosophies? 

Yes, civ, = om. 


tn oor cum company we bet a orivase label we were putting 


SS Uk. GUS Cia 


BSovman was consistent in that? 


3 


Yer, 2ir. ‘to the hest of my knoviecge I ceanes recall that 


e 


ey 
w 
i] 
a 
) 
N 
oO 


eeu a private label and a brand 


meee eiaeaeeie 
a 


Label. 


ee 
men nncenes 


a 


Are you awnee vhather or not competitors of Boman had a 
different pailosophy ard gare lower prices for private label? 
Yes, six, Z om eware of it. 
- wi their philoaophy? 
MR. MATHIAS: Your Honor, I will object to speculation 
phiioscshy fox competitors unless there is sone foundation 
> how hic knowledge was gained. 
MR. MeYMSENZ¥Y: I think his experience over d2cades, 
fied to answex the quasticen. 


JUIGE HUNKMES: Only if che philosophy, which involves 


2 wental <esronss, ves coummicated to the witness. i think 


you would have to d.rorstrate thay he knew their philosophy, 
sick is uometiiag differant from knowi.ny their practice. 


WR. MeiWE:K2Y: I will raphyase the question. 


*. "Fe 
vaee se © 
“ 


> - 
e) 
™“ 
bed 
po 


kD. 


you Froa aime to time, Mx. Cannon, heard trem cus- 


i 


ers of yours the: they could cbtain better prices on private 


cr 


ma ES nt a 


nese 


Ae eee 


a 
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9) Have you become eware of other compatitors who have sini- 


Pondced 


iaply priced privace tabel offerc at lower pricss then their 


On the basis of that expericnce is it fair to conelude 
chat otner companies have a different philosophy with respect 
0 private label pricing than Bowman. did? 

MR. MATHIAS: Again we are getting back =o philoso- 
phies and there is no showing of contacts in this line of 
questioning between «he witness and the other dairies so that 
ne would be qualified to speak as to ‘their philosophies. 

JUDGE HINKES: I think I must sustain the objection. 


{ think we waderstand what ‘the practice was from this witness’ 


expexience and that is soon al we can go into. 
By Ho. McInerney : 

With vespect to this actitude of Bewran of price private 

i, the sawe as ita Gon brand label and specificully with 
xespece to your offer to that effect to A&P, was there seme 
advantage to Bowaan %o ‘having A&P accept the Bowman label at 
he same price Instead of the private label? Do you understand 
my question? 
& Yes, sir. c 

T think <nere wa advanté.ze not only to the Bowman 

As? Company also in having them 


labal. ‘he advantage to us wes that we had 
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cease een RI Oe 
SS ewe . 


a hight advectised brand name and if you have evce worked in 


navketing or “ICP ONALELELNY work, ‘cne Rumc of the Seman Dairy 


~ 


Cxapeny was ell known From as far away &: ove conpanies 


2 
cat eee > 
Tn eee 


that came to visit us because of our systen, our mevenandising 


and racketinyg 


‘ 
oO 


{d2as. 


We chovght we eculd do a better job with the Bowman label 


in marketing and merchandising for ‘ne Tea Company. The change 
for the Tea Company in getting 2 private label is they can make 
a change quicker and vapidly from one supplier to the other 
because they nave now impregnated che market wich a new name 
and built it up- But they would have. had to spend considerable 


serehandising end advertising money <o build up that label they 
were going tO USC, whatever che name was going to b32- 

The neplaceability advantage that you spoke of, if my 
question is clear, if not I will vcephrase it, was that an 
advantage to At, that is, that ‘ney could replace their 

supplier more ‘readily once they had their private Label in 
theie store? On “he other side of the coin, would that be a 
iisadvamtage to Bowmen? 


Absolutely, yess at would. 
In your talks with Me. Sehmidt did vou try to persuade | 
3ownen label rathe> <nan the private Label? 
Yes, Very serongly - 
Q You were telling us of your © isgiion with ifr. Scnmidt 


Ended 


guascancnt to che submission th: Ffer which nas been marke 
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” 


A&P exhibit 50, you said the private label being ffered at a 
som2 priee as your brand label was one oF the subjects dis- 
evaaid. Whoet othe: subtcets were discuseed at ‘chat meeting? 
de asked me to point out where our profit came fron in 


broken cown in colurns with al 


at headings, our profit wus in the second cclumn, I 


answer. 
That is correct. That is the page I referred to. 
Tha second coluian on that page is entitled "Markup"? 
That is correet, yes, Sir. 


What aid vou tell Mr. Schmidt about whe 


A What included a markup of approximately 6 percent gross 
Yoo the Bowman Dairy Company ‘his is the thing that he wanted 
cleared up for his superiors who had asked him che question, as 
Q Was that da aecoedance with his previous ecnversation with 
you that he wanted to wake sere Gowman was making a profit? 
£. 


C How, vhat other subjects were discussed at this meeting 


between you and He. Sehnidt Ww 


b. One of the poi 2a vas did we take into consideratign 


~ 


ti 

t ° 
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I" 
! here any sav2ngs for pee~ordering of mexchandise? 
We ted rot. 


Wnat Gid 5 that suivject? 

There wes no pre~vecuirement that he had to pre-order. 
Q Was there any cayings if he agreed to pre-orcer the 
merchandise? 


Bf. Yes, there was. 


something you diseussed with My. Sehmidt? 


Did you tell hin how much move he might save under such 
sicuaticn? 
Ho, sir, I had nothing to tell him and he showed no inter~ 
ZI might add most storekeepers don't take much inter- 


in pre-ordering. 


.e diseussed on that occasion that you can 


Not on theac viet 
Would you take < - atc ASP Exhibit: 50, which is now 
tafore vou, and just glance over chat and see 12 2 -aefreshes 


7, 


your yenolicotion in any wey 46 te any ocher suxjeet that ceme 


stacis owe “These quotations were ceveloped by 


up? 
Let me Cirect your attencion to the second paragraph on 
iy 
! 


oe ececuntante oh oh estimated total dollar volume of approxi | 


i 


aucely $1 piipion." Wes that 4 supject ‘shat was dizcussed by 


{. 


” 
&e 
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you and by lit. Schinidt? 

L. Yes, to a sald aegrec re Sseussed it as to how I arrived 
and ix wassomzching that was vather difficult to do; as 

S stated earlier we had been given no specifications or no 

dolier volumes to work with for the ASP Company, only a List 

of gzores. We sent our merchandising staff out to each A&P 


store and counted the counter facings in the dacry case. 


Q Will you pleases explain what "counter facing" consists | 


Facing is an individual carton and they normally will put 
six to eight half~gailons across » six to eight facings in the 
dairy ease and maybe put alongside of it three to four casings 
of quarts. Cur merchandising scarf, we felt, was confident 
enough by the display in the dairy case they could estimate 
the volume oF the store. 

This is the way we arrived 2% the million dollar digure 

used for volume per month. 

Your letter cortinues, approvzimately $1 million per month, 

dclivery~days » using Chicago list prices. Would you explain 
waat Chicago list peices are? 
A The List price is peices used in billing into the store 
a: the store level. 


that you vere changing the custener? 


e2.ga Wi Weve chavgin,; the store this price, but 


-: would not be the price the fSP- would pay for the merchandise 


ee ca 


. 5s 
aw ener ae) Seer ne me mene 
ee ee ee ee 
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0 Would you explain the ditference please? 
Gidn?: want theiy cost peices in the hands of 


wpade gtove level poople and beci2en us we would agree *o 


detexemine a given figure as to what we would charge the stores. 
» billing price, or a list pwiee, cali it either way. 
that peactice of billing the store at a price 
which was cferent than the net price that you would charge 
<n2 customer, a standard practice in chain stores? 


A Yes, Giv, it was. 


50- . 
Looking at Respendent A&P Fehibit ¥, would you please tell 


che chain stive wholesale list, or what we bill the store on 
a given day for merchandise delivered. tn ther words, the 
manager of that store: would asswae that this was what it cost 
foo mencchandise. : 


internal pookkeeping ‘purposes the store would be 


charged that anount, is that correct? 


Lat 


espendent A&P Exhibit 


se ec approximately the date 


LOMLES I. YS, 


wuotoner of Eownan Dairy anc sot A&, 


agpip would these he 
paies, Chicago List pplecs to which you referred 
in your letter and che price actually charged ‘the chain? In 
other words, the net price. Could you give us some idea?” 
Well, the "in-stor7e" price is peobably 50 percent less 
than -- or more than, I should say, 50 percent nore than the 
necual cost or the price billed to the Tea Company office. 
When you say the "Tea Company"? 
he ASP Tea Company. 
the practice used with other chains ae well? 
Yes, sir. 
Now veferring to ASP Evchibs.t $0-N, which is entitled 
ved Prices, looking at chat, can you tell us approx 
difference that there would nave been between the 


so-called list price chain stores and ‘the net price A&P would 


hae, ey oho oe ree et 
¢cne ASP stores? 
f, 


a if we seld ali the ASP stores and they had accepted our 


guotation as ovesenced, using the first item, "oyarts of homo- 


nave been paying under your proposal, assuming you sold all 
ad 


osk to them would hav: been .1696 ver quart delivere 

i 
their stove. The difference peiwaen chat and the -- I an Leck 
‘op the other exhibits. | 


Does this Sxbibit 50-N eaow the List price to chain re 


it deen. IF you will relate jx to the 26.5 cents, 


| 
| 
: 
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*o the chain sto: 

evan. move 

sett to the poztion of your letter that I have quotes 
refexsing to an estimation of approximately a miilicn dollars 
e moma, using Chicago List price ist to carry out the cai- 


culation, If we were to assure shat the tocal business involved 


hove was, say, $10 million at the net prices, what would the 


prices then would bring the $10 million to 
approximately °%- miilion. 


4 


Was a volume of approxinately $1 million a month at list 


', peices a precondition to the offer that you were making in your | 


tettexr of August 31, 1965? 


if 
\ 
j 
{ 
i 
t 


A Yio, sie, ic was not. 
0 Tf ASP hac given Bowman the business in all of ite stores, 


senewnat below the $i sillion a month at 


a 


Sees, would Bowman have delivered in accordance 


aos? 


@ Would Aave. 


Se 
= 


wae ugo of the term "Chicago List prices" and what 


vou Beant by Yaat? Was that a subjeet that you and Mr. Sehmidt | 


ae 
ee 
Ss gene brennan saenmne te 


Ciagussed at ‘cane nesting thet you have just been describing? 


apeat detail, no, sir. 


— eee 
Perera 


Q You monticn?d that there wag come prief reference to it. 


Poa you telh va wnet she veference was? 


ae 
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A Yes, the only reference was we used it to determine 

“ae million doilar > mth figure that we estimated the Tea 
Company was then pure ying. ‘ 

4] Arnothes exhibit 

50-A, has a notation. 

Sehpidt's handwriting, "Gross-retail." This copy is very | 


difficult tc read, but I dott think there is any question about 


that. This is "Gross-retail." | 
Does that vefresh your receclleczion as to what you said 
to We. Sclraidt with respect to Chicago list prices? 
A Yes, I would ponent “hat it meant this --- 
WR. MATHTAS: Your t~ will abject to a suess 
unless Mir. Cannon ean recall what the stutement means. I think 
agitabiished this was not his entting, but Mr. 
Schinidt's. 
By Mo. solnesney: | 
W111 you tell us as best you recall? | 
HR. MATHIAS? tf he knows, Your Honor. | 
Cannon. We don't want a guess. 


ONE WEINESS: “Yous: Eonot, { think I can bring it out 


JUCGE HINKES: Yes, we want feetual information, Mr. 


te a macter in veference to what the word "retail"| 
“he out-of-scor2 price at the ievel of the 


: “hey ‘sell to Mes. Corsumer at. 
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1 | 2s 1 0 If you will note, in most eases the retail pricing 


Hy 


is very elese to whan the *% wholesale pricing is. There is 
egae deviations, there’. quest about that. He would 
refer to anyining owt of store as retail pricing, where I would 
yafer to it as list or wholesale price. 
Ey Mr. iHelnerney: 
Q Those were roughly comparable, is that. correct? 
& That is ecrrect. Some of our chain accounts, to further 
clarify it, they were identi¢ally the sane, they would tell us 
wnat to charge the store and that same list price that we were 
told to charge the store was then used as the selling price 
to Mes. Consumer. 

JULGE HIN“ES: The store's profits came fron the 
pebaces or Giscounts, is that it? i 

THR WITNESS: In <his ease it was direct net billing; | 

» were ne discounts. 

JUEGH HINSES: That ¢g in the case of the bid you wer 
making? 

THE WITNESS: Theat is correct, 

JURGE HINES: I mean for the stores. 

QE WITNESS: It would be discount, yes- 
Ey Me. Helnexney: 
G Can you tell us “= 

MR, NATRI’ If we ave going to get to another page 


or enother sit “ce, Gould we heve a five-minute break? We have 


ee ae ee 
Sait Seren so: 


er 
Sos eee eee 
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been in session for some time. ~ believe we could ali use 
# fei winates. 
SUNS WOES: Yes, we will taxe a shot recess. 
(Whereupon, & brief recess was taken.) 
JUEGE HINKES: You may continue, Mr. Melnerney- 
by Me. MeInexney: 
Q You have before you, Mr. Cannon, A&P Exhibit 50-N, a page 
co waien you referred previously ‘his mooning, end I believe 
you told us that “he net prices shown there were being offered 
io A&P in the event that you were to supoly -- that is, Bowman 
were to supply all of its stores, is. that correct? 
A That is correct, yeSs Sir. 
tn the event thet something ess than all of the stores 
«“<o he supplied by Bowmen, were “there alternative pricings 
at Bownan vas oiforing to A&P? 
2 were. There were -two alternates. 
What weve they? 
One for 70 peracnt of the stores, which is om the same 


and one for 54 percent of tne stores, that is on che same 


Now you ‘told us previously tnat you consulted Mr. Hart 
law Sixm with weepect so this offer. I am not sure 
we haye it vot in the mceord. Did Mr. Fart approve 


“on of this ¢effexr ac veing a legal offer? 
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| MR. MATHIAS: Z am going to object to a legal conelu- 
in here. I have no objection % 
nowroved the offer or not, but * think the term "Logal 
l offer" in her2 is a conclusion. 
JUDSE HINKES: 2% think the simplest conclusion is to 


‘ask him what Mr. Hart told 


‘iy Mo. McInerney: 


Tell us what My. told you. 


The night before this presentation of the bid was made, 


\iMy. Hart, Mr. --- 


MR. MATHTAS: Exeuse me. I apologize for the inter- 


t 


s of a deceased associate and the problems 
fact that the otaer party is now 
ceesed. There is no way we can eross~-ecxamine fir. Hart. He 
new dead. I beliczve. the testimony of Mr. Holin concerning 
scciate was stricken on the ground it was not 
under these circumstances. 
MR. NeCNERGEY: This is part of the submission of a 
important bid to A&P and we exe just asking for the reci- 
. of waat, in fact, oceurrec on the night before the bid 
is part of th: res gustac and I think it is 


SUDGN WRIKGS: I think I must e.tow this question, 
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although I realize the difficulties of checking back where the 


statenent has died. Nevertreless, I think 


under the civewnstarces, where the dispute apparently is desea 


whether the attorney gave a legal opinion or just an opinion, 
“ne only solution to that controversy is to sinply ask the 
witness what the attorney said and we will draw our own conclu- 
gion as %o what kind of opinion was rendered. 
Since that is the area of the dispute, I think this 
simply the quickest and cleanest way of finding out what was 
said, 
You may answer, Mr. Cannon. 
THE WITNESS: Mr. Parmalec, Me. Hart and myself had 
dinner the night prior to my presenting this bid to the A&P 
Toa Company. J will have to assuine it was on August 30 because 
I am sure this was presented on the Zist. We reviewed in detail 
the entire quotation. 
Mr. Hert aetually helped m2 write the letter that 
is or pages 1 and 2 of the guotation and it was with his 
anpreval and best wishes that I presented this bid to the Tea 
Compeny the following day. 
By Mx. Metnerney: 
Q I think you told us it was customary in submicting offers 
€ this kind that you did review then with your attorneys ever 
va of tie Government deczee to which you referred? 


* . * 
LB COPLECL, YES, Sir- 


Geok 1: | 


2 a c: 
ee er ree ee = 
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¢) And even in meeting competitive offers, you would not 


Gustiones who gut th: 


saleunan and gubmitied to that corucct? 

That is curpeci, yes 

fn submi.tcing this ouotation, you were not meeting a 
conpetitive offer, were you? 


4 i iv, we weve not. 


@ 


Did he also aporove the offer? 
He did 
incidentally, were variations from published list prices 


lished discounts of daix-. fairly common in the Chicago 


4, 


at the time to which we are veferring? 
sir, it was very common. 

Q Was it ciffieult or easy for you to find out what your 
compotiuors vere of fering customers such as A&P or otner chain 
scores? 

in the wajor avceounts it was very difficult. 
(: Wan this vegamied es a trade secret by members of the daa 
industry? 

T heliavs so, ves. 


Would you have any Wa, £ knewinz what other p2oole were 
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quoting to ASP for ¢his business? 

No, sir, none <t all. 
qt On what baeis vere the prices offered by Bowman in A&P 
Exhibit 56 for the milk products? On what basis were they bein: 
offered in terms of the butterfat content of the milk? What 
Gad teal eabettat oancenk? 
£ They weve offered on the basis of a 3.5 butterfat content. 


thet reflected in your letter inarken’ Defendants Exhibit 


I believe it is, yes. 
At the time thet Bowman had been supplying A&P with milk 
prior to 1958, about whichy ou have testified -~- 
MR. MATHIAS: Excuse me, I hate to interrupt, but 
| could I have the last question and answer read back? There was 
i} @ page reference that escaped me. 
: JUDGE HINES: Read the question and answer. 
(The repowter read the question and answer.) 
By My. Helnerney: 
6) You heve told us previously that prior to 1958 Bownan 
supplied A&P with milk and. that sometime in that year Bowman 
“was vather abruptly cut’ eff By A&P, is that correct? 
lt p That is correct, yes, sir. 
0 Did you have any long-term contract with AEP or were they 


free to cut you off?. 


1a Wo, gir. we had no contract at all. They were free to cut 


fy 


i] 
i! 
j 
t 
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ally iywe with respect to supplying chain 


is correct. 
Mk. NATHTAS: I will ask that che witress be indeed 
to his own knovledge. 
Yes, we are interested only in _— 
supply From your own Iknewledge. 
THE WITNESS: Vill not deviate from that. These 
were no long-term contract 
the acecunts I visite che City of Chicago and tried 
do business with. 
Me. Helnevney: 
Now when you were supplying A&P, do you know what the 
of the milk wes? 
iy, 2) think it was ies firmly believe it was at 
ci My reason for “elieving that 


that far 1 * ng time ago, is the great to-do we 


made in prometing our product on the strmst é talxing about 


tne high buttexfat conten he produec. The two Xullman 


ret) 


0 


brothers, the peinetral owne: € the company, made vs highlight 


nA 
ie 


~eree|ent burter- 


cost suving; have 
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1 wasulted 


ee ced 
a aaron nee 


Yes; crld have. 


Would Rewan have suppiied it ai 
We would have supplied it at anything down to the limit of 


2.35 percent for the State of Yllinois. 


0) Can you give us some idea of why there is a saving 


invoived. in a reduced butterfat content? First of all, if 2¢ 
a difficult operation to reduce the pucterfat content to the 

cesived percentage? 

A No, air, it is not. Iv is a matter of the separation of 
“ne Fat feom the milk. 

QC. there always, or is there usually some separation of 

fat freon milk? 

A It is done every day. 


Q , it cost any more to reduce it down to 3.5 or 3.4 


Pas 


ac happens to the bucterfat chat results fre. that 
eparation? is thar a valuable commodity? 
Yes, Bir, it dis. If you are in tne manufacture of ice 
eream, you would use it in your own conmpeny >» the putterfat, 
- Fox tho monafacturing of mixes that. would go into ice 
or you. can sell it of the open market to peorle who do 
i moxe mixes and ice cream. 


Q Does butterfat have a TrecoE sq parmicet value on the open 
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warkete as puvcterfatt 
very derinitaly. 
(3 tn your dealings with Me. Setmidi with respect to this 
proposal of Eowman's to supply A&?, were you abie to tell 
(ner he. Sehmidt was very knowledgeable about th 
industry and purchases of dairy products? 
A No, sir, in my own humble opinion, I didn't think very 
highiy of Hr. Sehnidté's ability at all. Being a member of the 


trade associations in the area, there were many of us that 


Q In the event that AEP wanted seme butterfat content which 


wight be different fron the butterfat content at which Bowman | 


vag supplying other custemers and had aeceoted your suggestion | 


f 

How would you reconcile any difference? 

Really, We woulG gtanderdisze down to the 3.5 fat for the 

ing puepeses, for the preduct, and of course the cartons 
vould just be run at a sepavecce time From the others that might 
want a different Fac eontenc. We would have to saparate them 


and that would be not a faetor.- theugh. It would be nothing 


wore thar ea separation of produet in the cooler later on for 


ether purchasers of milk with milk 
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at butterfat cormtert: other than 3.5 at the time of this offer? 


ba ta gf EP nea « <° mee Py a ote r pila aan ale S. 
cour Houop, i would Lik: the wetness to 


ithin his own knowledge. I do not believe that the 


< 
e ¢ 
PAOD OE TR 


errant cee ee OS eT eet RRS NO A eG OO 


ackzround of Me. Cannon, as stated in his earlier ‘estimony, 
s shown that he had anything to do with the processing end 
the operations of jee Company . 
JUDGE HINKES: this is within your own personal 
knowledze, you can answer the questien. 


I can't answer that I know it, no, sir. 


Q Now you were telling us about your :rneeting with M: 


eee eee eatin deanndelinnennaepatouretarovapneaeed 


Sehmidt on the oecasio:z his celling you to explain certain 
of the offer tha ou had submitted to him, which has 


been mackeé ASP Exhibit 80. My cuesticn now, sir is, is there 


anythinz elise that you recall about that conversation? 


4 
' 
| 
| 
t 
| 


Yes, ‘there sure is. I came out of the meeting very elated. 


A 
| 
| 


tall, thinking I hai secured the business. 
I< was an imgvession left with me by Me. .Sehmidt at thet mesting. 
Not the: ne told me anything: or said that I hed it, but buyers 
have a way of indicating to you when vou have dene something 
good, om you ave in a good position and even to this point T 
my superior, whe was “he president of our 


han promised me after told nim how I felt 


good work. It never 


ig 
\ 

a 
A 


2 ee iv 
moe ener 0 ene wr ete a ermnm ema wen T 


SSS nee 


. — nen ee cee see ee 
Sma Fonte en rem aren 


~: 
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turned out thet way. 
mat vay? 
coule he two weeks, a 
bic move, I didn't hear anything further 
fnon Elmer about it and ¢ called nim on the phone. I told him 
¥ was quite «m:ious and I went on to explain ali the things we 
retcting a supply of cases in 
when you take on some Q stores, whatever the exact 


is, you can multiply that by the number of cases you 


we have what we call a float factor of five to seven cases ‘per 


it would mean ‘naybe some 30,006 or_40,000 or 50,000 cases 


store for tripage. | 


we would neve “oe order and get suoplies. I went into sane | 
me to get the answer. 
“he answer, juct simply this, that he and his company 
Lad revieved i, his superiors had reviewed our quotation and 
other quotations and there was such a litile difference 
between the tivo that they hac decided sot to make any change. 
Did you heve any guptnee contact with Me. Sehmidt from 
None that J 
¢ Yow lone vere you with the Bouman Dairy Company in all, 
cpproximately hew many yearn? 


a et bre ia) 
YCRLS « 
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attitude of the 3cwman Dairy Company atc ‘chis tine in 


what you. submitted the bid to 43? with respect to compli- 


with ‘the Roper:son-Patman Aci? " 
{ believe we ware adhering to it as exactly as we could, 
a layman's poiat of view. 

Q Was this a subject that you had conversations with iir. 


i Hast on, as you indicated previously on a number of occasions? 


1 A I think it was daily with Mp. Hart or one of his attorneys 


jiu his office in his absence. 


Q Did you cemply with their advice with respect to compli- 
anee with the Government decv2e? 


A 


4 


I had to under threat of discharge if I dicn't, gee § 
was found no ecuplying with what the lawyers had told me I had 


“oOo Live with. 


comply with what ‘che lawyers toid you? 


particular oceasion, your com~ 


system of -- exeuse me, lect me rephrase that. 


was Bovnan prepared to 


ts othar customers such as 


We have no fuxther quzetions. . 


So ew ae 
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—~tatve aS 


Z3 ZL 2 JUOGE HINKES: Mr. Mathias? 


WR. MATHLAS: Your fionov, complaint ecunsel in pro- 


—— -—> 


CO a A rete en SE = 


eaeding with eross would like to ask AGP counsel if they have 
+he witness 
eny signed statements 0: *he—weeneses in their possession. 
HR. HeINERNEY: Yes, we do. 


MR. MATHIAS: Complaint counsel would like to review 


thet adi statement before ecross-examination. 


ee negated 


HR. MeINERNEY: I am not sure there is any require- 
that we supply that, Your Vienor. I wonder if we might 
t% understeod that we have a reciprocal arrangenent with 
vaspect to any such statement complaint counsel has. 
MR. MATHIAS: ijeve complaint counsel has long 
sinee turned over any signed statements we have of any witness. 
JUPCE HINEES: In any event, complaint counsel is 
on cemand recuired to turn over to you any statements of a 
witness so you may »e assisted in your eross-examination of 


hak witness 


“Saletan ante 


ne nem ce ae a OT RE a Sn : 


‘ 


MR. McINERNEY: I believe that complaint counsel had 


| 
| 
| 
‘ 
| 
| 


2. lengchy interview of He. Cannon and I wonder if they didn't 


er eae 


nake some notes with respect to that interview. 
JUNSE HINES: That is another thing. Notes made 
che attorney are not turnec went. This is the Jencks 
that govern the documenc that must be turn over 
which has been vrepared or adopted by the witness 


erand. The attorney's work papers andi notes are 


A VACA 
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So you would not be entitled 
ee eee 


enn, 


not such documents, of course. 
to that nor would you be obliged to turn that over to complaint ! 
Ee a A AC A a 6 


counsel either. : 

MA. MeINsAaneys — . 

RPHIENESS: If L am not misteken, I may well be, 

<inink the Commission has instructed complaint co-nsel to 

make ‘hese sietanents as verbatim as possible when they take 
“hen down and this was a recent event. 

JUDGE HINKES: Thac is trve, if it is verbatim and it 
can be demonstrated to be, then of course you are entitled to 


it beeause that is an adoption by the witness. If on the 


Nae we ee ae RE Oe a OE Oe OS SO OS ee TT 


other hand, it is. the attorney's ow statement, even though 1% 


may be verbatin, if it is the attorney's statement, there is 
nothing that you can use simply because the witness on the stand. 


has not adopted that statement as his own and he hes no way 


| 

| 
_ 
a | 
| 
4 
’ 
| 

| 
: 


oS a een ee 


of knowing that the attorney has recorded everything quite . 
mk. MELNSRNTY* . 
WAEPNE SS: What I am really asking, ard I think 
Me. Hathias van help us if he witl, is whether in interviewing 


Me. Cannon, complaint counsel] followed the procedure that i 


ee eee a ee wer es ee eee 


widerstand the Commission nov recommended as taling down as ea 


. ve i. ro hd bet ‘ oe he ed “ . d ~ 
;taceeirt as close to vewhatsim as possible. 


PIR. MAZNERNBY + 


AS vst, ig there a raquest: .in from 


comive), vou am tetervie: renovt? Wo have nede a specific 
i ’ 
“eg u# naquoast bedny made bv A&P counsel? 


Shia TOME aS 
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324 MR. MATHTES: I will note Comnission counsel forwarded 


& copy of that veport to Mp.“Cannon. If He. Caumon feels it is 


i Peagoneble ontiins: of ovr convev:setions the day we met with 


| 
| 
him in Canton, I have no objection to turning it over to , 


ASP counsel. 
By Me. MeInesney: 
9) Have you veceived such a report? 
Yes, sir. 
May I acd to that? 
JUDGE HINKES: Yes. 
THe WITNESS: I was also requested by someone in Mr. 
group if I would give them a copy of Mr. MeInerney's 
statement and X saic, no, I didn't feel £ that. I was 
‘eying ‘to be a fair and honest witness so I declined. I believa 
Zi would have declined iv. MeInermey had he asked the same ques- 
tion last night. 


JUDCK HIN“ES: The question is, is the statement that 


your own? 


MR. MeINERNEY: May I address myself to taat question4 


JUDGE HINKES: Yes. 


MR. MeINERNZY: I have no idea how detailsd this is 


~ 
' 


and fT the interview lasteé several hours ani I think 


- 2 


t is fFievlt thing for any witness to answer as to whether 


(ho adopts it. ¢ am 2et pushing nis adoption of it as a basis 


bLos 
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won whieh I will recnive it. I think that puts too much of a 
wurden ou the witneus at this stege waun ho has only had it a 
few ialnutes on the «and. 

I am simpiy asking Mr. Mathias whether he is agree- 
able to giving me what he has given Mr. Cannon. 

MR. WATHTAS: I will not do so if it is only my work 
product. If it is a fairly accurate representation of ny 
interview with Ne. Cannon, I would have no objection. I believes 
in normal events we would submit the interview. to you and you 
could decide whether it was essentially verbatim and you could 
Gecice it was disceverable. Mr. Cannon has a copy, if it isa 
substantially aceucet reeordation of our interview, then com- 
plaint counsel have no objections. 

WR. NeINERNEY: 1 cake it Me. Mathias is saying, no, 
he will not give me the statement he gave to Mr. Cannon. 

JUDGE HINKES: He will if Mr.- Cannon will say it is 
a correct version of their interview. 

MR. McINEPNEY: I submit that is too great a price 
for me ‘to pay to get reciprocal treatment from Mr. Mathias. 

21 mark for identification the statement chat Mr. 
Hathias has veferenze to, which is an affidavit of My. Cannon, 
dated Fabruacy 5, 1973. Would you mawk that as A&P Exhibit 52 
for identification. 
tfer it in evidence. 


I don’t think that is necessary. All 


Beok 25 


1 


" 
-« 


*! 
wot 


4 


5 


6 
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{ want to do is read it. 

JUDSE NINES: If that is %« purpose , just to assist 
aouns21 in examination, it does not ang ghould not become part 
of the record in this proceeding inasmuch as it is -- well, it 
ie no’ 

MR. MoNERNEY: In any event, I think it might become 
evidence, Your Honor. 

JUDZE HINKES: In that event we will hear further, 
put at this moment it is not. In other words, ‘here is no 
reason for introdueing a statement of a witness wno is presently 
on the stand unicss you are seeking perhaps to impeach that 


witness, wnich I am sure you are not. 


WR. McINERNEY: Of course not, since Mr. Mathias seem 


to think this is so material and he is ¢aking, I think, the 


unusual position of eceming to think ‘that he is entitled to 


chis, I thovgnt it might alco be evidentiary, but Let's let it 


go the way it is, St is marked for ider cation. 
(The docunent heretofore referved to was marked for 
identification ASP Exhibit 5%-A through $2-F.) 
MR. MATHIAS: I note it is five minutes to 12 and it 
Will take some time to revie this. Could we take our luncheon 
pweak so we Car. review this? 


MR. MeSNERMEY: Tf think Me. Cannon has 4 ‘lane to 


SHES Alec POON. Could we make the luncheon break as brie} 
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eo ee ee 


ee 


JUCCE HINKES: Off the record. 


gocord. ) 
SUSE HIN' ES? Back om ‘he wacord. 
We will r2cess at this time and resume in this rocm 
at one ofclock. 


(Whereupor, at 12 o'clock noon the hearing recessed, 


so reconvene at i p.m. of the same day.) 
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1 [-Me 
JUDSE HINKES: You may oross~exanine y tir. Mathias. 
YRONK T. CANNON, SR. vesuimed the stand and testified 


furchier ac follows: 


CROSS-EXAMLNAT ION 


A A AT 
eee 


er se 
— —— 


Q from your direct testinony ic would appear your dealings 


with A&P and Mr. Schmidt ended mid-September 1965, is tnat 


———_ aa 
a OOS ee arn erste aS 


correct? 
A That is correct. 
Q When wer 1 contacted by counsel for any of the parties 
Snvolved in these proceedings? 
~ would guees about 12 or 13 months ago. 


o~ 


Q T note that the affidavit which you provided to A&P coun- 


7 


cel was dated February 5, 1973. Would it have been much before 


that dare, sir? 


— 
——— oe 


No, not an awful lot. 
Abowc how many cays or weeks before that? 


{i would be hard pressed to cay, it may have been 4 week or 


But velotively near that cate, within a couple of weeks? 
Yes. " 
( I delieve you .iso stated on diveet that at that time you 


Lad not cven peeelilsec. ‘thet you had the eardbon copy of that 


Gack 29 


‘ ‘ 
? . 


7 


70 


offer in your vossession, you found it at. that wines is 3 
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That is cosract. 
Q { note, as ~ previously stated on the record, that the 
statement that vou evovided to A&P counsel at that time was 
in affidavit form. 

MR. MATHIAS: Your Honor, Y would like you to instruct 
Kip. Cannon at this ‘dime that he is under no criminal penal- 
ties or any other penalcies if his sworn statement that was 
given to A&P counsel at that time should have been abrogated 
in any way by Later thoughts that he had on the matter or by 
any questioning that might occur in this proceeding. In other 
words, if there should be any confliet between testimony here 
end anything stated in that sworn affidavit that it places no 
legal responsibilities upon Hr. Cannon. 

MR. MeINERNEY: I don't see any need for that, Your 
-ONOT. 
JUDGE HIMES: I don't know chat I could give him any 


such assurances. The only thing ~ couid say to Me. Cannon at 


HN 


nl 


but cue teuth. Insefar as that may differ fron anything he may 


have 3sworr to in the past, I-am in no position to give him any 


this colat is that ve want. the «ruth, the whole truth and nothing 


| 
| 
Ls 


Geok 30 
o 2330 


THE WITNESS: & think you can appreciate when Mr. 


ieInerney contacted me originally, £ nad not becn siccing or 
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wsht or ten months, op a year 
and as £ mulied things over in my mind during the past 12 or 
lot of things have come back that f may not have 
remembered or acecuretely stated in the statement ycu are point- 
ing owt. 

MR. MAYHTSS: That is all I wanted clear on the 
recozd, that this might be the case. 

MR. HeINEfNEY: I don’t want any inference drawn from 
chat that there is enything inconsistent between the affidavit 
and anything that has come out thus far. 

MR. MATHTAS: Counsel has made no such statement. 


MR. HeINESivey: 


Since I have been put to the question, 
wanted <o alley any fears by Mr. Cannon in connection 
with the fact ‘cnat he had made a prior sworn statement and make 
it clear on this record that he may have-gone through some 
process of muliing over and refining his thoughts as to this 
tier subsecuent to the time that he gave that sworn statement 
JUDSE HIN“ES: Be that as ie ay let's have the 
“<estimony of the witress. 
ty lie. Hethies: 


G Sir, you have stated in some detail your various positions 
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held with Bowirin prior to the tiin2 Bownan sold out to tne 
apany. =n comnenigocn Thesigea you 2 CQ piteverce 
“hat Bowman's operations were well horn and that 
people came ali the way From Euszupe to study your various 
meinodologies. In that connection, sis, how many plants were 
operated by Borman in the Chicago area at this time period in 
the eaniy and 11id-1960s? 
Did you sey plants, production plants? 
Yes, sir, processing plants, milk-processing plants? 
I believe there were three ~~ Elston Avenue, State Street, 
River Forest and General Office. I'm sorry, there were four. 


C Of these which was the principal plant of Bowman? Was 


A Well, the one that did the most volume was the River 
Forest plant, but all. performed tne same functions, to lesser 
Cepmees in sone eases. 


6) Si, waen you state that people came from as far avay as 


Euvore to observe your processes, was ‘here anything special 


abow: EBowran's operai in Chicago at this peviod of time? 


OA Well, i would cali it special and I think a let of other 

ie did, coo. Wa were kuown as the largest independently 

i dairy in the world. When © say “independently,” it was 
family-ovned, Femily meening interrelated femily. This was quits 


erheapd of avter the 'Ste thet ucoy fanilies: were able to 


coniiuue ou vita such lange companies as we had. 
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HO whe facilitic ‘che Bowman Company in the Chicago 


int wy persones opinion; I fet 69, 7Ss- 
Q In connection with your duiies with Bownan, had you had 
anything to do with che keeping of the plant facilities of 
Rowman wp to date? 


A For a theee-year period I did, yes: 


Q What were those duties, six? 
A 


1 was the liaison man from tne gales Department to work 
with the production and dipiribution people to put in more 
» efficient operations - 
Q When was this, sir? 
A he Late , maype early 160s. I am vague on that date. 
c What role did you play in this efficiency process? 

The planning of it. 

The plarning of the operations? 

Yes, sir. 


This would be ac ‘he piant ievel? 


“uBR, MeINEANEY: T have not been objecting » put I dco 
think: this ic pouers whe seope of the dimnect. My only reason 
for saying that 4g that I hope it will be shortened. 

wR. HATHTAS: I+ is not peyond the scope of the direct. 

owmen operation was quite well known 


a from there to examine heir 
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| cperations.- It appears L am entitled to explore why they would 
4 


TUNA HERES: You may gO on. 
by Mr. Mathias ¢ 
C And were there eny cues . put into your proceesing 
plant at that ime that you can reeall that made it more effi- 
cient? 
A We felt they ware, yes. 
G . What were those features? 


y type of operation we used from Filler to truck 


« a mechanized Loading process? 
correct. ! 
, rom che Filling weehines to che truck? 
wto the route “pucks that went out. 
in this connection you state that Bownan wes a very large 
Sudenendent in this market. What was Bowman's position in «he 


Chicago market in the late 19¢Js and early 1960s relative to 


‘, 3 
re 


point Y think ‘che CI0SS+eRs 


het is the general ground rule that 


— 


ur) 


a = 


7S Lee 


reordteand, Tie. Yathi«as, where ov 
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to. I gacher this is more or less spoundwork that 


W 


| you are laying. 


h 
| 


HR. MeuRLS: Yes, sir. 
JUDGE WINES: But Let's get to the point, if we can- 


ig. MATHIAS: I will strike the question. 


In connection with your dealings with A&P you <estified tha 


’ 


cjnere was some que 


scioning by lit. Schmidt as to your ability to 
supve all of the are eve the A&P stores were located. Did 
tne Bowran Aistribution network cover ail the areas where the 


Shieago units ox Aék were located? 


Nees 


ay Yes, six. 


aistribution pranches throughout 


e 


its own 


if 
Q Did Bowman have 


ithese market arzas? 


own routes in these market areas? 


wholesale routes in Lake and Porter Countie: 


we 


in Indiana, + 


Yes. 


Those were Pow:an's own routes? 
tf L had tre wep of Lake and Porter Counties in front of 


~ might answer ‘chat more aceurately- 
pelle is one in CX--50. Ts that before you? 
2 yeu Respondent ASP Exhibit 50-%, which I 


sci. 35 


| 


l . 


\ 
| 
i! 


2335 


Testimony of Frank T, Cannon, Sr. 


| paljeve is a map of Indiana. 


i A Can you teil weve Lake ana roetur Cowrties ap? atk? Ce 


$'! you help me? 


Q Basicaliy what I am concerned about it in the areas: of 


) Gay, Haiwwond, East Chicago. 


A Yes, we had a distribution point in Sary propex. 


i Q You ‘nad a distvibution branch Located there? 
iA Quite a large one, yes- 


0 That: was only distribution, xo processing?. 


No processing, that is correct. 


The milk would be transferresé there from one of your pro- 


Did your routes Pun as far as Valparaiso, in that area? 

I telieve they 

Ocher than you: auties as a taison-officer at the time, 
copa were some of pedernizing your Chice.go plant. Did you have! 
anv othee £ eponsiblint Ls seecion with tha piant opera 
‘Ci.ons , proveasing,» at cetera, of the Downan Company while you 

with ‘he Bowman Company? 
A Yes, it wasa't actually directly connected with the plant. 
T wae a wan used to beinging people “hrough the lant and 
BephLoin “tie eitrwat pmants to them, how it produced, what 


tie prodiwead pst oun, B VESLBNIAO: OF eseoutive- type people, 


sinemonch pened in the oiaut for that 
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nirepoLe in my younger days. 


Q You say in your younger days. Avprowimately waen was 


nat? 
1 A This is back wien ft was with ‘the conpany four or five 
years. 
Q When was it that you would conduct <nese plant tours? 
A When we had xocuti ~type visitors from our of TOWN, out 
| of state, out cf the country. 
Q Did these dutics continue up to the end of you> employment 
| with Bowman? 
No, we giscontiaued chat in the ‘60s. 
You were in charge of the plant up <o that time? 
I ean't answer ict that way. i was not in cnarge- 
You conducted? 
I conducted, yes- 
But were you eves in charge of the accrual plant operations 


ov processing? 


1 Did you have aiy dealings in connection with the procure~ 
ment of raw milk in connection with your ducies with ‘the Bowman 
Company? i 

Only in vocking with the faon group. I used to go out 
and talk to the farm ErOUP, OUL inspectors » field inspectors. 


At ynat point 2 your envloynent dic 


—— 
wa 


you do <hi.s, sir? 


anne 
— 


Nueing the ate '$0s, early '$0s. 


——~ 
» 


4 
eee 
—— 
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“har were your duties in that connection? 
Weil, to solidity relations .2iween tin farm crople, our 


gr 


wen and the soeronLled mutn oO 


———— 
—~o 


- 


-heve anything to do with the procurenent of raw 


ae 
= 


milk 


— 
on 


0 Cannon, you stated that when you were first contacted 
by Borden, that you contacted your superiors and then you and 

{ Mv. Parmalee and Mr. Hart worked evenings on. this so that the 

|| word would not get around. Was there any particular reason why 


yj, you were concerned about <he word of your dealings with A&P 


MR. MeiNEKNEY: Excuse ine, LT think the question is a 


fie. Mathias asked epee contacrs bY Boreénn - 


Wd. HATHTLS: I mean cortacce by A&P. 
ae 


NELNEY: I think ix is < Lengthy sumiavization, 


f the witness wants to answe- ic, ell 


¢ 


TT WITNES t would like to heave ‘he question 


SDSS HINES: Perhaps you sheuld yesiaze the question) 


‘onnon, wy were you ana your fellow ex2zeutives at 
so coucercd bows “he possibie word leak- 
wee dealing wits Ae: 


ece OF all, eanloyees have loose tongues if they see what 


Qari 
3 un 


ao 
eg 


nen A 


SS 
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is going On. wi gets Out ON the street on you and people get 
co hear thing: cous Adanciabey wey Yr Agni via A aePe Tre 


yeagon Lt wat gone? war CO hasp “mera Shem Getting ‘theme 


od 


celves excited over & new large eoune OF business. 


* * 


Q Was ‘there any reasol: wiy the obtainiag of a new large 
cucunc of buciness “es particulacly significant to Bowman at 


that ‘time? 


iA I don't think any more significani “han to anybody else 


: © 
en epeaeneooe 


a, 


when they get 4 large piece of business. It would mean more 
einpLoyees and more work, and the 11ixe oF 


Q You have rentioned that Bowman soid out eventually to 


4 Dean Milk Company. When did this sale occur, Me. Cannon? 


i A The eetual date of the signing was January 19, 1365. 


q Were the negotiations in the tine this contact 


! wag received 


~ 


i AD TI wouldn't know that. + couldnt: answer chat. Looking 


2G SUM» * { don't want to do that. 


Q During the cours: your working on the propesal. to A&P, 


did you becone aware 2¢ at ‘ime price to August 31 ‘at there 


the Deen Milk Compaay to sell 


Theva were 
ny of your other superio2s in the 


nivion tae possibility’ of a sale to Dean? 
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THE WITNESS: At what point, sir? 
Mathias: 
Prior to Auguet 31, 1365? 
No, sir. 


You stated in your direct in 1355 you becaiie g2neral 


& 


‘mineger in charge o« merchandising, marketing, advectising and, 


some other functions. Approxinately whea in 1965 


i did this promotion occur? 


A 1 think it was in the month of Januavy. 
who nad been your iummédiate predecessor? 


Albert A. Clavke. 


1 Q Who was in chavge of the plant operations of tae Bowman 


Dairy Company during this period July, August and Septenber of 


19657 


A. In total, are you talking about? 


Q Yes, the regular day~to-day operations of the processing 


planis, yes. 


A Thera were many plant managers. 
Q Was ‘chere one Nan in enarge of auen? 
A Yes, there was 2 wan in charge of cach plant. 


Q Letts stare wish ¢hen. "Who was in charge of each of the 


processing plants? 


“aR. Me(NESNEY: ‘I Believe ichtie is also beyond the 


i scope of the direct exemination. 


eo i ee a 


THE WITNESS: I would b: pressed for names of persons 
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= that level. 


By Mi. Matnias: 


thew: eayoue ix, gharge of ali your proc2s 


Yes, Albert Geiss. 
Q Were you the only one from Bownan who had any direct con- 


tnet with AGP pessonnel? 
pidding in August and September 


“he quotation, 1 em the only one 


vnaat I am aware of. 
1 Q Mr. Cannon, jou stated that when you were first contacted 
ton the phone by He. Sobmidt chat you discussed this with your 
super lors and you used the words similar to the affect that 
; you were concarned as to whether or not his might i a fishing 
socivity to d2etemaine che masxet level. 

What did you mean py this, sir? 

Weil, 1 gould only assume thet the A&P had accepted a 
inevease in price fron Borden and they were toying to find 

jag should be in the macketplace. 
nain accounts? 
nausiad 


MoMEn NEY I think it vould be prope “=o move te 


j supike the arswer ou the basis of the assumption, but I don't 


Testim 
ony of Frank T. Cannon, Sr. 
vant to prolong this. -I am sure when Your HOnor is weighing 


ae evidence ‘che 


By Mr. Mathias: 

g You had hed exreri.ence with chis typ? of activity from 
| chain accounts in the past, would ‘hat be correct, Me. Cannon? 
A Yes, I had. 

Q Now, Mr. Carino, you stated that you and Mr. Parmalee 
and Mr. Hart worked up the quotation for A&P. I believe you 
said that this occurred over a twio~ OF ‘three-week period, is 
that accurate? 

A Thet is approximate, yes. 

; Q JT believe you also stated thet you" merchandisers were 
gent our to the various A&P stores 

sales valune “gq onen of these stores, 16 ‘that eerrent? 

iw Thet ig correc. 


Approximately now much time was allotted o7 now much time 


A Thet is a peetcy ai ffieult qv.estion. Our staff probably 


anounted ‘co abewt 2) ov 39 people. You can relace ‘chat to some 
239 stores. + an using a gaess for that figure of 280. It 
would take probaly maybe an hove in seme stores ar - “knowing 
ow? people as “oll as I did, - ceseecay they, went vight in and 
eq the wimneger weil enough to evk ain: “What the hell are 


you s¢LL2n5 Aad ney would have 204A ‘old. 


ni ‘Chat knew 


¢cok to gacher this 
T would have no wey of celling this. 
azve been 4 week or Ch 
IT am guessing at that, about two weeks, yes. 
Now, did A&P give you any inzormation as to saies volumes 
any individual siores? 
statement fT mac <his morning, they gave 
Erhibit 50 chat “he last 
| 
vould be 50-U through | 
we appear TO gvaed. ur scl? aypesiences WLtA A&P | 
| 
ducing the period Lise “preoveh LET 2b who gales of various milx 
| 
ead walk Line yroduct 
Thee La cesyocss 
Wepe chose sales Fig in any vay to augment your 


evtametes of the séics vyoLUes involved Have? 


fen our part, HY Pats - emoid sey, to show the: ho: rauch help 


gs just a Little bragging | 


. { 
va were to Them > iwppeving thes. i over a period of time. | 
G So your estima se of the cs volwra chen vas eased | 


crodetly on che es curvered bv your nerchand.isers? 


Yeu. 


¢ 
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tr You mentioned wt one point ia your direct costimony> gir, | 
what thare were Obl ps 4, 4m the Rowian opersti0ns with | 
wale » dissussed 1g bid, Can you veeall 
et the present ‘cime 
A Yes, civ, members of our Board of Directors other than 

Les 

Who would those have been et that cine? 

Francis Kullmen, our board chairman; Tom Kvliman, our 


president; Gorgon Adamson, our secretary - And I would believe 


chat Mr. Geiss would even be invoived. He was also @ member of 


‘he board. 
Six, Gad you tell your merchandisers why they were going 


at the ASP stores? 


the quotacion. I am referring you co 
{i see ther you nave broken down 
vo pe covered by nis quotation into five arecs. My 
question. chose Five areas “he same as the on preakdorn | 
Src intoonally within this offer? In other words , eee 


those stores which are designated on 50-D as 


Chicago areas and the List of scores chere- 


<he woy tre liscs of 
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sr the AS? Company and ° 


_” * ore 


anes LROLOSY ES “Uinae - ‘There 


a ret tem termes 


that ‘chey nandad to us and we juse hepe them in the same 


aaa 


a now, if yer iept thet also in the same 
sequence, then in cne body of your pid where you vcrer (TO, 
gay, On S0-D. Vetropeiitan Chieazo aPe2s and list certain stores, 


“nose would conform to Ares No. 2 26 appearing on SGA. Won | 


sroing tO 50-1, for instances where we have 
iisted, vhose would be the sche as the 
in your etrer on pase 50-A? 
ehot woul. be COYLVEct 
we Looked inside. We could also 


1 illinois, Central 


ig tnat coDprs? 


wrcitlet My stropolitan 
thirds tne record cught 


2 Dae that 
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nofernn back to the Hetcropolitan Crieago ure 
A. “Here Ssecuas tO De ‘ao ALFTavsuT pages ‘that pete: to that. 
{ knew that He. Mathias only called the witness® 
attention to One. 
. Mathias: 
Lec me refer you to Exhibit 50-D end Exhibit 53-F. 


Yes. 


| 
} 
| 
| 
| 
| 
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0 Tt would appear that 50--F 


Or £1 SG COONS eto 


Gacy 


tha preakdom to the 96 stores. 


“3 


shen, is 2 breakdown of 


that correct? 


Turning to Exnibit $0-5, woich is 


4 


faction on milk order peices", 


= 


ould 


“ing on 


clece enough. 


peed it in 


shows the amount of ine 


-2 in the price of any particular 


evaer cost for raw milk youLd P 


c “here wal a Gecrpeace. 


or Geereese would be 


two paragvapas » 


$i ear nuncr 


1,37 9 


. - ite 
SG 70CuUte 


what is the purpos 


vou & UNTnasT 


the stores Listed under 


entitled “price escal- 


e of the lan- 


ize this for us >| 
Do you want me to 


detail. Would it be 


pease or 


product as the basic 


« 


ise or £al1? 


or every 5¢ per 
: percene DEY point » 
aw milk cost 


from the © 


a 


32 per hundvedweight 


Sh. 


cdveigne in the Iowa 


| 
| 
| 
| 
| 
| 
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Tne first two paragraphs rerer <o "for 3.5 percent 


to Yxhibiz 59-S, I believe 
This page provides for similar increases or decreases 
in connection wath yises and dreps in the raw milk zost of 
Cless is products for cottege cheese; is that correct? 
A Thut is corect. 
Q And this is alse quoted on a Class II, 3.5 percent. milk 
pasis; is that correct, sir? 
mat is correct. 
Q Reserving to Respondent AGP Exhibi: 50-G, there are a 
nurber of products Listed hereon involved in your orice quo- 
cations. Are you familiar with which of these products would 
a as elear in my mind from Chicago as I used 
ching chat is on thas page that 
“wo icers, yogurt and snack dip. 
Lgain, T have to Bey that because snack dip could have been an 
se and I just don't recall whether it is or not. 
Tt is your present wecollection all the other items --- 
A All <he other iters should be Class I, according to my 
-oeolleerion of ‘the sules aad weguiations at thac tine. 
0) Sir, wheat Wes che butterSat content of Sta-fii? I see 
vou have it in half vallon and quant itens -in your offer. 


seaefit wag -- let me got that scraight -- 


| 


an. ee panera mame ann Se! 
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fit was a product that was 5/10 of 1 percent and 6/10 of 


SCM eee ee MM PR aE seeder 
Vieis> Abt KOM CLL Let 


Yes, it was. 
have had explained by previous witnesses 


T believe we 


aation, that is ‘cine addition of vitamins and 
sther additives? 


That is cortect. 


Do you now whether there were milk solids, non-fat, 


m+ 


4 to that product? 


I would have to say, yeS> to that. 


Qg Now, the 2 percent miik, what wovld be the ‘butterfat 


sontent of that miLk, sir? 


Tt should be @ percent. at ig a label requircHent. 


* Salk Pi pe" “e, 
Arong the 1tens ~~ anotaar 


PAQuLeements 


wien we had as 


8) In nals § halt, what fould be the epproximate putcerfat 


sontent in that? 


Illinois Stac2 Law recuiranents were 12 percent. 


WEE -aquivements, Illinois State require 


: butceriat of bonozeuizcd at thes time? 


Testimony of Frank T. Cannon, 
3.25. Of illinois? 
Yes. 
Ivonit tery to answer that. 
Of Chicago? 
O£ the Chicago-shed, it was 3.25. 
Sir, is there anyplace on Respondent A&P Exhibit 50-B 
where it cated that the homogenized ii.1k co be sold to 
quovation, if accepted, was 3.5 percent butter- 
rat? 
A No, but -«~ 
MR, MATHZAS: I would like the witness to be asked 
co respond just yee or no to that. 
MR. MeINERNEY: I object. I think he should be 
allowed to r2spond fully. : 
JUDGE HINES: I think the witness should be pro- 
Epormunity to respond fully. 
ms WITNTSS: As you gated, Me. Mathias, 4% doesn't | 
specifically spell out 3.5 purterfat, nor does it say ‘chere | 
vhould he less than 3.5 percent putterfat. 


JUOGE HINKES: Was there anything in your bid that 


vould prevens you From lowering the pucterfat concent from 3.5? 


+o 3.25 according t> lair. tc is my recollection and belief 


+, ‘ 2 sn lily 
“hat we Did “ve 304 


We eoujd have gone down, sir, anything | 


Jue HL KIS: But ie vaere anything in the contract , 


et eens eee eee ee 
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$a in the bid offer, that would heve prevenced you from 
coing aown? 
pe UnvNsss: oC Con't avite lo how to answer that 
for YOu. t an teying to follow ‘he questicn. 
JUDES HINKES: You have a «vote, that is 
iat quote has eertain speci ati Were any ox those spe~ 


prevent you from fulfilling the contract 


No, we could yave done it at 3.4. 
3 i 


sonember, in my eaplier testimony T said we reeaived no spec 


treations from the Tea Company ovne> then a list of 


6 = 
ee OO AS 
mee & 


——— 


jUDeE HIKES: Very well. 


e in this offer on any page 


| 


words that the honoger.i.zed miik 


ny under this cuetation, as 


MOLNERNEY: May TL have the ques tion 


1 you wiL1l, please. 


. eal 
. 
=. Sr 


(Whe pending que bi sas read by the neporter.) 


alae ae 


ys WITH: I tnougnt IT had caswered that perore, 
“our Henor, Lut re ae “he came enswer again. 
Atihough in wy mind 3-2 buttexfat on “he top of 
ws to what o- a stapes cto vhat we «are 


<soing abeve or bala 


89 
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‘+, however, stace she nil will be 3.5 pereent 

MR. MeINERNEY: I think ‘the wiinese's testimony is 
quite clear. 

JUDGE HINKES: I am not sure I understand the last 
vesponse of “he witmess. What were you veferring ‘o? 


THE WITNESS: The top of page 2 says; paragraph 1, 


Order Number 30 price, plus 4 super pool which totals $4.32 
per hundredweignt for 3.5 percent Class I milk products." 
uy contention ihat I answered that by saying 


pelief® that I bid on 3.9 percent butterfat 


"Chicago area prices are quoted cn the basis of the present | 
| 


e 


and at no place in here does it say ! pid less than 3.5 percent 
butterfat. 

By Mr. Mathias: 

Q We did cover in prior testimony this 3.5 pereent figure 

is used in connection with Ciass I milk products , is it not, 
Sir? 

A Yes, that is right. 

0 And we have just ‘gone ‘through a number of products which 


- 


sapied in bucterfac comtent rr07 /LE oF a percaut up to over 


ree 
Fos oleae ee rere ears Tareas terme 


tt, which were ali Class I milk products; is thet not 


: me . 
~ . A nee 
ee TT ped gaara 

Pine ow me ens ee 


correct, gin? 


5 correct. 
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0 


Refarring to sespondent A&P Exhibit 50-S, the similar | 


a 


janguage is used nse, is it not, sir, Wee Le Quoted on 


4 


a 


3.20. cer humedreducight on C1ass t7, 3.5 pecesn: milk ,”" 


Yes. 
What do2zs 3.5 percent wilk zo into, cottage cheese, sir? 
In some areas, yes. 
cottage cheese generally made from skin products? 

from skim up to 6 percent. 

you imow on can you wecall at this time the butterfat 

of tne wilk from wa cottaze cheese was méanu~ 
faeturec by Bowaan in the Chicago area at this time period? 

No, I can nov. 

Q Do you Imou the most customary bucterfat of the milk going 


into cottage Cchease, ised I tho manvfacture of cottase cheese 


ee => = 


“WR. MeINERNEY: Z object. When I previously tried to 


* 


» 


ask some of the questions with respect to the putterfat 


. 
Se 


of milk being sold, “ur. Mathias saic he was not qualified to 
answer and Your Honoe sustained that objection on the basis of 


23's stateucnt that he had not much to Go with the 


peoduetion of ‘those. vacious products. 
mid to keep this examinetion within 
some yearonable povuds » I object to the examination. 


stated he was nov involved 


a Pkt 


“i.e Eownan Company Thnat was Ly 


eee 
+ oh eee ee 


“—* 
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basis of objecio: for any statements by the witmcss as to 
ccend wi: womens oof abl Saine gale 
that tine poriod. 

Howevev, i believe the overall qualificetcions of 
witness which have been used by Hr. MeTnesney on direct, 
duties with che Superior Dairy Compeny in Canton, Ohio, 

have gone well beyond ‘hose that he had with the Bowman Company 
and, if he knows of the customary usage in eonnection with the 
manufacture of cottage cheese, I believe I should be entitled 
to an answer. 

MPR. MCTNERNEY: i don't Inow why he should not be 
entizied to answer with respect to a company he spent three 
decades with, the lowinen Company, and be allowed to answer with 
respect to other cconpanys in Chicago. 

JUDCZ HINKES: I think we will have to have some con- 
sistency here. I sustein the cbjecti 


- 


By Mr. Mathias: 


Q we, Cannon, you have Still not arsvered my prior question 


us to Responden: A&P Exhibit 50-3, that is the page entitled 
uppice escaliation on milk order prices,” as to whether or not 
“here ig anyolace else in “his offer in which it specifically 

vag thet <ho homogenized wi1k £0 be cold unde the quetatic: 
vould be 3.5 porcere putierfat. 


Is vricvre op is there not, sir? 


MR. MeINSREY: I object to that, that reminds me of 


fp 354 


4) 6ghe old story about, "Apart from everything elce, Mrs. Lincotn, 
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tie play?" he ie seyiny apart --~ 
an do without small stories: If 
“here is an op ject*.on, ‘ 4 it. 
MR. McINGRNEY: There ig an objccetion. You are 
Lf ic says so here, jJoesn't it say So anywhere else as 
ih hat had probative value, and it doesn't. 

We are concerned here with the terms 

= gubmizted by Bowmen. Those terms are contained 
docunent of many pages. The witness has made reference Tt 


9 of that Joevment with certain couelusions that he reache 


. pecult. 


{ don't think that it is out of the way <o inquire 


specner that is the only basis for his conelusion, looking 4 
she documents, becavse that will narrow our inauiry in any 
avent. 

so reasons oer base 4m the document, 

eertainiy, as well. 
jis a sligat 
inquiry than the one Mr. Mathias directed to the witness. 
JUDSE wrens: Iv is puirased & sittle differently, 

out T getherad “nat wae vhe purpert of his question. 


MR. KatNtRNEY: May we have the question read back? 


— 


Iwill rephrase the question. 


Y vould Like to hear it if I may. 


—wee Bf 


bLYS 
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on mamas 
a macaw eowre 4 Ft 


- 


the qucation ~-- 


- cing 4 Sas 5 a 
se eo 


* HR. MetiSRNEY: IL think it hes to do with the pro~ 


es 


JUDGE HENKES: If the questioner wants %0 withdray | 
priety of this live of questioning. TI want to point that out | 


by having the question read back. 


er cer aana Ames ae a? ~ 


ce ee ener nee aimee ae 
= 


JUDGE HINKES: I think you are peating 2 dead horse. | 
2 


is going to withdraw the question, so I have nothing to rul 


—— 


Sear earn acer eter, mean & - oat 


MR. McINERNEY: Z-have a hunch it wili be repeated 


again. 


nan OE 
nt > to 


UDGE HINKES: We wiil now see how goed your hunches 
are. | 
By Me. Mathias: 
Q My. Caron, referring to the rest of Respondent &£&P 
>. 


Exhibit 50 anc without reference <o 50-B, is there any place | 


in this quotation to A&P whick ic is explicitly stated that the 


3.5 percent butterfat? 
HR. MeINERNEY: I have the same objection and I think 


< is highiy acgumentative as well. 


homogeni.zed ailk to be gold to A&P under the quotation wil’ be | ‘ 
} 


JUDSE HIMKES: I overrule the objection, the witness 
i will ancver if he can. 


“PYESS: Other than on page S$, no. On page S 


4% states 3.5 aiso, he. didn'« exclude that. 


= 


] 
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“save 3. pesoent bitvuerfet content as 
you referred co the tevin 3.5, 15 it anyplace else but 
said, no, other ¢hon cn §. 
figure is ineluded on page 3 in relation to cottage 
cheese price escal lation? 
A That is Y2E 
Q furaing to ACP Exhibit 50, page G» ite. Cannon, on Sy COPY» 
although it is tateer faint -- I believe st is a little clea 
on yours «- there appears to be some ed@itional mavkings on 


* 


not on the oviginal Commission Exhibit 50. 
"Private Label", and then ther 
an avrow and then “here is a mark by a number of the product 
ed taereunder « 
Whose handwriting is this » sir? 
my he:eweiting. 
ene meuning of this, giv? 
A hese ave ters in disevssicn at sometime with 
tip. Sehnidt over tiiis bid with ¢nais in my hand tha. 
gated this was where his measure was zoing to be in wanting 
ppivete labels and what I cowld ‘ive with in pvivate labels. 
Am ¢ interorating your sogtimony’ Wow correctly when If 
tot only thes2 items so wivked were to b2 peckaged For 


“abel if this euotation were accupied? 
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A That is correct, sir. 


Q » that the 3 nd ig clear, this would be quarcs of horo- 


gonized vitenin D, helf galions of nomo -~ vitauin D fiber; | 


gallons of homogenized vitamin D, glass; gallons, homogenized 

vitamin D, fiber; pints of half & half; quarts of puctermilk; 

quarts of Dairy Rich: half gallons, Sta-fit; that i3, quarts 

of Sta-fit and half gallons oc. 2 percent. Is that eecacey 

A Yes , <hat is correct. 

Q There is one product in here I am not familia»e with, that 

would be Dairy Rich. 

A That is the ehocolate flavored milk drink. 

Q Sir, in the fiest eolum on A&P Exhibit 50-G, there is 
citie, "Direct cost f.o.b. Chicago area plane." Is that 

in each case the cost that is computed on Respondent A&P 50-H 


following? 


in your, direst sastinony this mooning, you mace | 
face that in your discussions with Me. Schnidt 
as to these figures, that you indicated to him that in this 
colunn entitled "M Up", which is the second column on tnis 
wage 50-G, thac there was a profit of approximately 6 percent 
iv 
Now, X note thar on Counigcion Exhibit 50-1 and what 


bas been Gesusioea’ as Moa handwolcing of Me. Scniciét, chere 


te mtn ent D i - ae ‘ eel ase a he ea F es. 4 ye 2 
an aptesisk : OUMECTLI mis Gole itv is moexked 
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NHveckead and Profit (approxinetely 6 peveent)". 


TM.at would bse 


tS 


So would you Wen" 


ge preconiing overhead and profit? 
MR. MeINERNEY: t object to that. That is quite 


apgunentative. The witness 


sestified there was a profit of | 


6 percent and Me. Hathias seems to see some inconsistency 
between that and saying you take ove overhead before you figure 
your profit. misleading. 

witness has already stated this 


aiveady answered in the affirmative) 


Was 


mora correct and he nas 


to my Lest question. 
The apgument is about seeing some 


MR. MeINERAEY: 


tneonsistency that ig not there and asking about amending some-| 
: : \ 


wad 


<hing or othe?. 
JUDGE HIKES: The whole thing turns on your defini- 
e this gross profit or nec profit? When ‘the 
2 


2 6 percent Mavk-UP » ynet is he peferring to | 
MR. MoCINERUEY: I “hink he said, Your Hornox, there 


was a 6 verce2nt profit. 


JUDGE HIKES: Tf “pink we are entitled to iknow if he 


jug oF a net profit on ge0ss profit. 
tantimeny vould not be inecnsis- 


a 
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s 
gr 


J JUDGE HINKES: If he meant 


. 
See eA EE 
Sar on eS 


ear: nct peefit, tase 
Helimrwey: Me. Seimidt anlt tal: 
ZLOss profit » he said overhead and profit. 
MR. MATHSA I.don't see that the notation of 
at is ecomeeet. The Figure included overhead and 
profit. This is the statement he made to Mr. Sehmidt. I don't 
see anything to aryue about. 
gupse HINKES: I wasn’ sure the witness stated just 


exactly that. T weated to be certain I knew what his answer 


9 the sake of the record and. for my information @s 
well, I would like to have jue witness tell me now once again 
what you are sé ying is cormect, Me. Cannon. 


THE WIVNE Ae “ ‘Th tea confused Dut, 


| 
| 
| 
| 


to get back to the points, ‘the gratement I made in my direct 


-apinacion this morning was a 6 percent mark-up and wnen we 


ornare wneren tran eee 


Lc abcut mark-up, we <alk about gross mark-up. 
Now, if Me. Schmidt made “he statement, is overhead 


= to i&. He asterisked on 


eccerr mnt ae ote, gemma et: Tee AN 


TALS UD 
The cverre2ada would be in this 6 pereent 


= 


maple up? 


k a question? 


a ee RR A I RE ON 
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Yo can do tiat on 


+ jn wind, 


<o the fourta column cn Respondent's Exhibit 
ance to “direct venning costs to seles 


is nemnt by this 


owen ee 


soa it had to be trensported from the bottling 


~an 
cm ce ence eaten Seen OA: DOLL LDA 


It was averaged 


meer 


<he last column, I see a neading "Conmission" 


colwnn? 


the voute deliverymen earn, their 


cn a commiss:ion pasis? 


“hey ware paid 80 much of a pereentage Dased upor the 


, rereroing beck to the first column, tac "Dircet 


| 

| 

On a geaduaced Le 2E: : | 
{ 


+ £.0.b. CAiCeEO «.% T pelicve you sta-zed thet 
sp, Parmaiee, with your ¢ scanee, computed the eost 


ig «nat corrscc 


pignt . 
“1, gas: the cast f9.g0res which are ineluded in this 
é 


-elunn 4n AG? Exhika AS apon the anticipated volume 


mm sa Or we OR Me ae Eee 


ee einacs meen Pecelacae em Roe 


saseus tenes aeein noms tae 


BS a rns aa ee cern 


TD rh aeene ace 
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of the A&P business? 


TTLUTEY: As Me. Mathias pointed 
42 he mows. 
JUDGE HYSKES: Yee, 1f ne knows. 


MIE WITNESS: I can't answer “hac, I really can't 


. 


“hat correctly. 


connection with Respondent AGP Exhibit $0-H, which f 


believe you nave previously described as the basis ox the 


first column on 506-6, the first colw: 


pefers to the “Raw merchandise cost £.0.). Chicago Plan.” 


sake Lt that shoulda be "Plants." 


® 


Dom below I see Class I price, $4.32 per nundredweigh 


“ed on 50-B as being the Federal oesder orice ¢ 


® 
Now, sir, do you know whether or not there were any 


* “ 


ay milk costs to the plant ovher than this sas 


‘ 
he? abe 


order price ana 


lk cost include 


as hs econo, Pe & ape. 2 Ye 
1@ ecoquiring of the caw mets 


i 
| 
? 
4 


¢ 
H 
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rf 

x « » C * © a. & oe { 
A no cen Inco ¢ 107; in this particular column? | 
{ 


‘cake it, products uch as Sta-fit, 
ion thac may be put into it; is | 
correct? | 
That is correct, yé ; | 


And in the ease of honogenized vitamin D milk, any vitamins 


That is corract, yes. 

Sip, referring to page 50-L of the A&P exhibit, ZI see 
nere the heading 2 "Wet prices ~ Indiana area, store service | 
“hree day weekly.” 

A What page is “hat again, please? 


Q° Excuse me, { am sorry, I misled you, it is 50-J, the lette> 


. 


a, ° 


Q Nei, IT nete, St: a+ the figuxes in the first colum 
ich ax azain entitied Direct cost 
avea plant," appeae to be he saze as those used in 50-G; is 
‘chat cowceet , eer 
Yee. 
4) pra tats - j > of the mark-up as well; is that 


‘ 


ight, sir? 


“pird colwm, the "Net price at Chicago 


Wh ba WS ole 
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x note also taut in connectien with the vanning costs in 
“he fourch column, such costs appear <o be sligntly higher, 
vould this be due to the additional cost of trucking the milk 
over into Indiana? 
A Tc is the greater distance. 
Q Sir, I do see in «he final column “Net delivered price - 
“hree days weekly," that the prices are slightly lower than 
“nose in metropolitan Chicago and the other areas covered by 

due primarily, if you know, sir, to the fact 

there was to be three days delivery over in the Indiana area? 
A That is correct, sir. 


MR. eMNEQWEY: Me. Cannon has been on almost an 


‘ necess would be in order. 
an sorry, Your Honor, I didn't realize 


eo mach time nad Weak This is a convenient point for 


cain g a beeax ° 


mmncnstemctates ss eee AEG a om 


5 qeerekemarmmenearymmeeses aman ae ane | 


SUOGE HINKES: Very well, we will take a short recess 


can.) 
SUPSE HENMES: Back on the record. 


: 


ov may proceed, Me. Nethias. 


Six, Tam retuoing to ASP Evhibit 50-30, the Indiana area 


364 Testimony of Frank T. Cannon, Sr. 


avotation. IT know there is a columa entitled "Com issiion" 


“geanion basis in “uils area 


is a union requirement in these ereas? 
Oh, yes. 
Now, siv, referring ¢ IPC - ASP Exnidit 50-L, 
palieve I aa right this time, “Iowa araa ~ three day delivery.' 
Dairy Compaiy prices on f1 ile with the fowa Milk Commission." 


Then on the one gide there are two colvumas entictied “List 


, 

| 

i 

| 

Inote thet directly under the titie is the notation “Bowman =| 
{ 

i 


price," one “with the heading "Company brand" and one with 
"Private abel” and on the giupectanh uae of the page, two 
columns entitled "Net price", ene headed “Company brand" and 
one heade "ppivate label." 
of the material on cnis page? 
his is price control, as 1 remerber » froa chat day where 
she Stete was under price control and you had to post your 
prices anc. you had to post a separa’ ce price for private label. 
These were the prices you an had on file with the Towa 
Wik Commission? 
It was the Quad-City 
Bettendovt; Towa. 


° 
poy "SOC. 2S: a 
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Iwas going to ask thac. You did have = 


e . 
$4 CORDA « 


i note there is a differsn’ milk oeder price listed on 
paze than on the Chicago end Indiana pages? 
That is correct. 
“hac the amount of the super poci in the 
iste? as ten cents. Do you know whether or not 
wag the same amount as the super pool in the Chicago 
plants? 
A t don't receli it. 
Q Now, referring -0 ASP Exhibit 50-M, which is again entitled 


‘ 
' 


‘Towa avea - threc day delivery,” what is the o fference betveen 


perentiniay apts een 


ca and the previcus page 59-L, sir? 


ust den't imow, Mr. Mathias. ZT can't answer chat 


coe ear erernene eR OAPE Ta 


+ am confused by that page myself. 


‘Last column on this page which lists different 


under the net price column fee company brand 


eee 
rea eeer erat 


ané private Label nrand es they appear both on 50-i% and 50-M. 


re ee © 


Referring back for a momant to ACP Exhibit 50-0, tre prices 


. 


appearing in thst ‘ast colwin on $0-ii appear to pe identical. 
8) fo theca wapcering in the 2:st column on 50--J, which are 
“ne In¢iava apea prices. 


All wieiit. 


| 

| 

| 

| 

' 

Tdevwiieal to vhere? | 
| 

i 
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Og Can you explein if these prices on 50-M are in fact those 
quoted for Indians of just whet “hey 
h | Well, the prices on J are quoted fox Indiena only on a 
three-day a weex basis. 
Now, please relaze thet to the Towa page. 

The last coluan on 50-Mi which is entitled "Iowa areca - 
three-day delivery." But the prices appearing thereunder 
appear to be quite similar to these in the Indiana area. 

MR. MeINHRNEY: IL <hink it is a little more accurate 


<o say sore are and some aren't, Mr. Mathias. I am not sure 


en eed 


~ 


what the question is, in any event. 


ss 
cer sonatenatp ames enarmna rm = Tt 


emcee came 


I was hoping what comparison might refresh your memorn, 


‘so, Cannon, as to wna’ > last column might represent. 
Can you tell frem -. sing at Coz: Exhibit 50-M what price 
AGP would be paying for private ian: in the Iowa area under 


~his quotation? 


: 
| 
| 
| 


. On 56-M? 


A Yes, the net peice they vould be paying would be the 


.1850 fou the brane. and .1795 for the private. f am going t> 


re nO ene ee 
> a nares Sara eee: SOE 


Te oe a em 


the .1524 is for three days a wee. 


—— 
-* 


vou ravall. at this time that that is the exact case? 


—- 


No, cir, f ear not. 


Under the colin that ole? ," wich is there a diztference 
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netueen company brand and private label brand jn this instance 


’ 
‘ 
“4 t 


in view of mionii ueapany policy o. sciiing bowh at “he sac 
wee? 


A To the best of my recollection, it is because of the state 


price control regulations in Lowa at thet time. 


ee re eee ote 


; - 
en nr eS NR nen 


Q Algo looking at the column entitled "Net price - private 
label," it would appear that there are one or “wo additional 


ms being offered under private label in Lowa as compared to 
‘he othe areas in your quotation. Would that be correct, sir? 
I didn't compere them, Mo. Mathias. If you will give me 


the time to look at it. Are you comparing back to the original 


ae 


we 
b: 


orivate Llabol lis 
Q Yes, in eommection with the Indiana and Tilineis area, 


believe, in connection with the Illinois quotation where you 


“Avace Labsl. 


| 
| 
Ned off, I believe it was 10 or 12 items which would " 


{ ma comparing now. 
I am umatle to give youa factual ansiver there as to 
se does secin “o be a difference in the number of pri- 
u “sens? 
There doas secm to be, yes. They vary also, might add, 
the list to tre net price on the same page. 
connection with the pricing appearing 


we oh 7% mw.co« ane ye tae i a 
- the Lowa are, tnere 


j 


| 6206 
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1 tH heeakdown on costs in connection with the Icewa sales as there 


were for the Tllineis and Indiena aca, why is tac, sir? 
“hern wasp no K2asoOn gow doing it. These oe 


“he best prices they could be given. The State controlled the 
price ows there. | 

JUDSE HINKES: Is that a minimum op maxinum price 
<hey cornerol? | 


THE WITNESS: As 1 recollect, it wae the minimums. 


Q Siz, referzing to Conmnission Exhibit 50-L, the previous 


page dealing with % ‘Towa area - three-day delivery," you 


That is a long cime ago. I am going back in memory on that, . 


indieate thac the Boman Dairy prices on file with the Iowa Mil 
Commission for “neze-day delivery are chose app2aring under .the 
Wet price" columns » "Company prand” an¢ “Private abel," which 


sane ‘columns appearing Oh 


follow that question. Would 
you mind repeating Lt? 
By Me. Mathias 
Q The point 1 ai. getting 2 is it wovld appear if this is a 
price noucrolled sta =e and you were required to follow your 
vrice filing, the niece to AGP in the Icvwa area for three-day 
celivery is shoun Ly the two colvans marked "Net price," with 


"Company braad" end “Pyeivate labul brand” at the head of the 


gsubcolvmas on 
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Mase 
By Me. Mathias: 
Q Would this be correct, wovld you aysee with this, sir, 
that the filed price for private labei on three-day delivery 
for the Iewa area is shown on RAPX-50-+L? 


Rm. MeLNURNEY: I still don tc understand the question|, 


i i 3 
Mathiaea, but I think you have been cxamining the wiimess 
for quite seme time now asking him to simply yead out whet is 


sheats and I really “hink we have gone pretty fer 


is no need for him to read to you waat is alread’ 


guize the case, Your Honor. 


danet's exhibit is untitied| 


night be the price granted t 
SUDGE HIKES: Let me ¢ the ufimese, tnen, to 
be eure t understend. 
'Guarts homogenized - vitamin Db" 
¥or thren-day delivery is eh S202 
THe WIYNESS: 


JUDGE HIUKES: What is the meaning of the prices sho'7 


Rai! dS 7G C:53 « 


JUDGES HIMES: aan ‘three cays? 
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“wm. MATHCAS: This 1s what prompted my 


appears %t MD thre delivery Lists tne high 


MR. MATHEAS: I don't believe Mr. HMeInerney should 


$+ from the 


opeering 2). S0--M. 
MR. MeINERNEY: think IL ean explain it, if I may. 


YT can only give you an as ssumptiion and 
cisregarded up to ‘his point on the part of 
There ave two different dates on shese sheets. 
a lates date, 9/23/65 and this is the date of the 
snoposel, 3/31/55. *~ will have to assume there may have been 
some relief from <re Comission where there was a change in 


assunption on your part? 


You do not knitw whether 


. 
? 


No, i do not kavw that is a fact. 


“ir, Camon, referming to AGP Exhibit 50-N, which 


eee een = eeeeeree 


i weices," uncer @ 


sheeo Subcolwans, one entitled "All 
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stores," one antitied "70 percent of stores," and the other 


chm bers ane os yee el wy ene tyme ee ge ae sas me i 
Circe tlod UG pPueciess OL ScCOvaGe ‘ 


peices show. fer cach of the various products depict2d hereon 


under cach of these columns « 


me er oe 


v 
peer ne 


Yes. 
cneer "50 percent of the 


: colwan. Were tnaese prices 


ests celoeulated in connection 


Yes, the volune going through the plant, correct. 
Ard in connection with 70 percent of the storcs, did you 
apd Me. Parvalea calculate ‘hese prices out on the basis of the 


wid realize in your plant from 70 percent of 


ywesponse to questioning by Mo. MeInervney on 
that you vould huve nade this orfer to 
High-Low 


customers such as Kroeger and Hieho. At the time 


mada to AG?, was it made to any other customers ? 


econsidevcd? Did you consider making the offer a 
che gave ‘tine you mede se co. ASZ? 
it, yes, but wo decided we did not have ‘the 
thea because ‘ae woulda't nave the volume in 


une od 
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You were dependant on this additional volume in order to 


an your quotation 


Why was this nc volume so important <o this 
T aon'< was ‘that important. 
Y don't follow the question, Hy. Mathias. 
Why was it important to obiain additional volume in your 


fora you could offer these ovices to the competitors 


A You ace eroraving wae cost of your total operation, all 


22%, 


equipment y all machinery, the Jigings, everything over more 


eee rere sen ee 
Te awe 


units, tia ‘sg burden down. 

opten: would you neve made the 
ot of fer ¢ ther accounts? 
30 Accounts « 


High-Low 
and thhrbo? 


Would you nave made the offer available to independent 


orrer it to. Those were the | 


Kroeger and Hi-Lo. 
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Would you have offered it to any o£ the independ 
@ith Mr. Sehmict, did he ever ask you 


e tc A&P'’s competitor 


Did he ask you if you were thea charging any of the A&P 

competitors on the basis of this pricing system? 

A Would you do that over for me? T an not sure I understand 
| 

ey e | 

Q Did Hr. Sehmidt ask if at that time, the time of the | 
{ 

orfer, you had made this p: rE fer a lable to any of | 

ASP's conpetitors? 


Yes. 


A I don't recall that, no, sir. 


Now, ein, © note that in connectio 


Tone a nS Re 


ct avea that your quotation of 


That is 


er 


i 
| 
| 

 gineday delivery basis; is that correct, sir? | 
t 
i 


Was there any reason way Tt is was so? 


TQ wires eats . 


Seek Th ne eecteaee = rasnnee emer s 


Scot union -- I take ic this is your dvivers union? 


is eomrect, gic. 


ieiveceg vnion did your rexrtexca belong to in Chicago?! 
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MR. McINMRUEY: I think this 32 well beyond the scope 
of direct, Your honor. 


sunGe WMCES: 1 Thank - Fe neuessarciy Gonnected To; 


ansiex of the witness. { don’t think we necd to 


chat, but counsel is entitied te 


ae 


. ° 
fia ve DAs )s 


? 
% 

\ 

i 

1 

| 

{ 

THE WITNESS: Teamsters Locs.l 753. | 
\ 

i 

1 


~~ » ® *. 


indiana area, I believe you mentie 3G your; 


nein 
Same : rd had wow 


lame 
IPLVeECS 2 


! 
t 
a 
t 
i 
4 
3 
ic was a Teemetes 
veeall the 
your merexy? 


That eoulé be it. 


cane eens ies Sates eS 


e mary —, aes a, far) av 
Bue you rewtomen ‘tas 


In comneec.on withe the < s whore you over thisce-day 
‘thet some of 
wiay deLive: 


Your Honos. 


Pade vans 
el. tee alae Nee meee Swat 


ecm et nen en FT 


. 
Ta een ewan 


eee NI 
Caan s ae uae: 
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MR. MATHSAS: The reason I am yetting into this at 


a 


Least in cane oF the zones davols-d in tits matts:, insorec as 


“he Boucden cffer wes concerned, tnree-day delivayry was mace 
availabie to the stores and yet a few of the stores chose to 


“ake a greater number of days' delivery. 


‘ ecnpetent. 
Mk. MATHIAS: I am asking does he know if some of 


these stores <--- 


JUVGE EINKES: That was not your queetion. 


MP. MoINERNEY: I still don't see that the question -. | 


Do you Inow whether sone of the stores in the Indiana area 
ware not eouipped for three-day delivery? 


I do not know. 


as. Sir, do you know whether or not “he union requirenents in 


Laxe and Porter Counties would permit theze~¢ cay delivery at 


this period of tine? 


A IT do knoe. | 


ees than six days <= week. 


that you had completed your dealin 


gs 


with iim. Schmidt anc. the time you were first contacted by A&P 


e 


counsel, = be ‘Lieve tart at ha en previously noted on this 


Uwocormd that you haar’. done a great deak of thinking ebout these 
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That is) comrect. 
Would it be coxvect to say ‘ches you? peeollce ion is hazy 


ag to many portions of 


ties 


the dealings «nd surroundinys of these 
4s) 


various negotiations? 


MR. MeINERNEY: I object to that. 


I think I must sustain the objection. 


JUDGE HIKES: 


+ think thet an overali question such as that is meaningless. 


{ think the inquiry should be made with specific questions 


when you have them and not a summary. Obviously, some events 


may be very clear in this witness's mind. 


Unless you wish +o ask the witness whether all of it 


is hazy, that would be permissible, put to say thas ‘most >" 
chen we, won't know anything. 


By Mr. Mathias: 


Were all of your recollec’ ms hazy as to snost of these 


«pat union regulations allowea 


“hree-day delivery at this time? 
A Yes. 


Q De you recall the name of the Bewmen employee who was the 
branch manager in Cary, indiana 2t this period of time, sir? 
Tne reason I am 


LI believe it vas Joan ¥alenbrenner. 


hen’ there is ther: was 4 votizement just about that 


2s when a lic. Al Salmes Lett. 


ener 


: 6 
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ee 
Aon Oe 


~ teens 


ee aan —e4s 
COUN y 73h avea? 


1 
* the time of this quotaticn, did you have any a dis cussions 
{ 
| 


ppenrmes 


that I cen recall. 


Now, six, velarring again to your A&P Exnibit §9-H --- 


ee aed 
a cee: 


we, G and-H. Strike the question. 


Me. Hanr.on, it has been established in youe previous 


<a neo 


questioning that Bowman subpsequentiy sold out its operations 


to Dean in January of 1965; is that correct, sir? 


. 
= ‘ 
en re eer ee armen rman 


And Bownan at that time ceased to exist in the Chicago 


: 


correct, yes. 


opinion, would there have been any change in this 


object to that, I think 
speculation and so groundwork has been laid foo it. 
MR. MATHSAS: The man was venereal manager 


this point. I beliave he is qualificd to state 


MR. MeIWURNEY: ie already said he kn2v nothing of 
the negotiations that lead up to that. 
MR. MATETAS: Prior to August 31, he stated that. He 
said ho know nothing of the negotiations alter that. 


JUE@E BIKES: I am going te allow hin to enswer the 


er nr es Oren oo amen: 
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question. ‘The gentleman wus a inemb2e of the company end had 
liccoicy of the proecsses that must have gone on.| 


et aah! 
UMNStTel « 


MoINGRNEY: Would you like the question 
THE WITNESS: Yes, and I will only give you a factual 


JUDGE HINKES: Do you recall the auestion? 
THE WLTHESS: No, I would like it repeated. 
JUDGE HINKSS: Would you read the question? 
(The pending question was read by the reporter.) 
Tt had no factual information regarding 


* 


cecision made to sell, 
fF position within Bowmen? 

{T vould not know that enswer. ba was 
only an a siete ¢< Tha: was deeided by the directors 
‘the:rselves. 

You did not participate in that? 

Mis WKTNESS: No. 


Ry Me. Mathias: 


Jes theve any discussion at any meetings you attended? 


ee a es 


“he carlient dute of such a discussion in which 


ee ad aa ee ta 


sn ree OG. SaaS noe OOo tet 
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A Soretiv2 in Hovember or December of 1965 “ finally 
VICUMVE Ke Fest ox Us t to octet tolling ths storm and 


| 
i 
wy vcen’t told to us. Te wae told to ve that they sual 


er 


’ 
considaring produccion mergers. This is now this whole thing : 
i 


ad and aparently they had ocen talking about it for 


* was indiceced t chey were talking about it for sone tine?} 


xt is an essumption, I really don't know that for a 


MR. MATENSS: If I may have a few minutes' brewk, I 
Sontt believe I have a great deal more cross, but I would like 
to go theourh oy aber. 

JUDGE HIKE: Very well. 


* 


MR. MATHTAS: We would like to have about five 


JUDGE HINKES: Very well, we will be in 
another five minutes. 


(4. brief recess 


ance mean et A SO OE te ee 


JUDGE HIVES: 


e 


cet cepts ements me oe maw 


fr. Cannon, you told us in repnense to an earl 


ra} 
€ 
oO 
és) 
re 
ind 
2) 
boa) 


Mo. Sorhaidt aid ask you in this offer would be made avail- 
MEP'3 competitors. Did you inform him, as you have us, 


his would be made available to your other ché.in store 


| 
Cust oMNEss 7 | 
{ 
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p Enfoxvned hiua it would be made avuilable to them, but 
T would never talk hin it ~ould be tne eae price. We never 


gave that information out, to be honest with you. 


9) Sinee you have moved to Canton, Mr. Cannon, have you. had 


any buciness associecion with A&P in that market area? 


Very littie. I called on them at the Cleveland office a 


= te 


number of times, but I have done no pusiness with them directly 


caret 
~ ae ee 


T have new secured the business in any way. The 


we nad was there before I came to Canton. 


MR. MATHIAS: No Further cross; Your Honor. 
JUDGE HINKES: Me. McInerney? 
EXAHINATION 


3y Me. McInerney: 


| 
| 
| 
| 
| 


9) Mx. Cannon, you told us in subuitting this bit, A&P 
Phibit 50, you were offering ASP milk vith a 3.5 percent but- 
“epfat cemteat at those prices and that 4f the buterfat econ- 
seat would be reduced, that you would reduce the price to A&P 
in aecordance with the value of the butterfat? 
MATHIAS: I will object to this form of Gneetinnn 
Tt is if@. McTnerney's | 
this is nighly irreguiar. it is a cunmation 


tostimony exactly of the nature of thet 


cated by it. MeIn: raney and t pei: tve ic is higaty unfair for 


et 6 en Rn RR mma 
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aim to characterize the ‘testimony anc ‘ery to sumaaisize lt in 
such a vay to his own witness. 
WUKES: I balieve you should avoid chat, 
Molnerney e 
MR. NeINGRNEY: I was trying to save time, Your 


JUDGE HINKES: I don't question your good faith, but 


1 
you could be wrong and prejudice the record. 


IQs 


By Me. NeInerney: 


Q In offering this bid, were you offering AGP the price 


sacred therein ac 3.5 percent buiterret content? 
fot had been xeduced, would ‘you hav2 
ASP lover prices 1m joe with the butterfat ‘alten 
Yeo, we would have. 
Q In response tC a question from His Honor, you said % 
you wovl.d oe Legaliy Ipes so reduce the butterfat eortent dows 


2§ percent, do you recell ‘hac? 


VF you hac dore that, would you have given AG 
of whatever weeuction ‘resulted in your 
Yes, we would have. 
ecmar had in fact .edaueed the puicerviat cortent 
Lag cucrplied * L GF gee then 3.9 and didn't 


° 4. 
ime read 1:3 


Laat] 
2 
en oe reine one 


a 


ome 


ort 
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itself, would you consider that honest? 
A Ho, sir. 

WR. MATETAS: I ai golug to onjcet to that question 
strenuously; first of all as being hypothetical, s2condly as 
being quite leading, third as being totally irrelevant in any 
event. 

JUDGE HINKES: I will sustain the objection. What 
<he witness may have thought is not relevant to «nis proceeding 
Perhaps what he would have done was another story but what he 
might have thought we shoulda’t get into. 

By Me. McInerney: 
Q Would that have been consistent with what you were offering 
<o A&P in Exhibit 50? 

MR. MATHIAS: I will object egain that the question 
is tainted and improper to this witness. 

HR. McINERWEY: I object to the adjectives "cainted" 
and’ "improper." 


I think the question is relevant to get the witness's 


with the offer he vas making. 
JUDGE HIFK2S: Y will allow it. 


THE WETNESS: We would not nave reduced the butterfat 


opinion as to iether the butterfat con¢eent was consistent 


content without talking to A&P about it and disevseing the fact 
vith then. 


0 If you ad pacuced the butterfet content witheut talking + 


Testimony of Frank T. Cannon, Sr, 2383 


pores 


A&P, wouid that heve been consis ith the offer you were 


ee ne a nm 


XY ebject. 


ss 


and irrelevant. 
SUDGR HIAKES: Xe is speculctive, buc 


nim to answer it. 


. # * 
ee ee ee es 
ee a te 


ee eee 


MR. MeiXHRNEY: Would you like the question ead 


back? 


THE “TITNESS: . Yes. 


merece $a an ne 


JUDGE HINKES: Th2 question was whethar it would be 


eonsiscent with Bewman's policy. 


cae een ee gee en en OP 


(The pending question was road by the reporter.) 


THE WETNESS: Mo, it would not have been consistent. 
By Me. MeInexaey: 
Q You toid us Fe. Sehnidt saiu from the outset he wanted 
Rowman to quote prices waich would result in a ovofit. Do you 
recell that? 

I co, yes. 

Q Did he te24 you why ASP would eare whether or not Bewnan 
wade a protic? 


n L con't reeall. that we ooal} c Le ic in thee kind 


» result of your previous deals 


othess way ASP would care wWaether or not 


= 


ee 
Se cae kan a8 Se Ne aS en ate, amen N aC” ee 


: wt 
“> et r} ae! 
enemas ween = samen ns * © ee 

Se nes ee ene ene 
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MR. MATHIAS: I ecbject, Your Honor. 
JUDGE HINKES : Y will suctain the objection. ‘That 
. toc fer. 
« Meinecney: 
Has anyone from A&P ever communicated to you the interest 
‘the company in having ite suppliers make a profit? 
Yes. 
Who was that and would you tell us generally what was said 
A Yes, I can go back to many puyers that discussed it. 
ie. Harsiibarger was one, before him, Me. Brick Carte:. 
Q i was their position with respect to that? 
MR. MATHIAS: I will object to this line of ques tion- 
ing as not being fpxreper wadirect. There was nothing of this 
gone into on cross. 


MR. McTKERNEY: There was something on profit as I 


MR. MATHTAS: We straightened out one figure and tha 


nardly goes into this line. 

JULSE HIKES © is prect nis is along the 
seme line you questioned your witnese on Girect examination, 
“ip, MeInevney. I con't thihk it is proper redirect. 

MeTnerpney s 
In vour diseursions with Me. Schnict about the mark-up 
“hat Bownan tas adding in this Exfiibit £0 to which we have been 


you tol? i ve that would include a pr. “it, as f 


‘ 
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is thet correct? 


ee auieenaall 


Mathias suowed you Contission Exhibit 50, which has 
the same page as A?P Exhibit 50. in Commission Exaibit 50, 


sche paze is i and in A&P exhibit, the page is G. He called your 


—— eee! 


S es ~ tal oe i- 
ner eae eS Oe SS RS ee | 
ea re oe ae 8 re aE E 


SSpgeeeF CAO SEAN 


attention to a notation made by Mr. Schmidt with an asterisk 
“to ‘he mark-up column and then tne asterisk, the footnote 
reads “Overhead and profit approximately 6 percent." 


Is that notation in any way inconsistent wich what 


mars 


« 


you told Mr. Echwidt with vaspect to yous profit? 


A I dontt 


ae 


ssked you if ie. Schmidt had agked you if 


ones 
7 pene errr : 
arene FIR ot 


4 e... 


this offer, Exhibit 56, would be made available to competitors 


He mech later asked what you said 


\ 
oO 
f 


' 
i 
{ 
3 


your testimeny? 
“t is comrect, six, wen 
tn fect, however, had you not »revjously dacided within 
che Bounen oogenizeti f ASP had accepted this offer 
chat ic: eye — becn saade avaijeble on the sane terus to 
eda 
We had decided that, yes. 


Nov, oiv, Hr. Hethias has nade 


that I supplied to hin and has raisec 


a 
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4 2 *, » 2 2 2? Cc { 
fy gome question about this witness's recollections at the time that 
i 
vo hin conetine in Januouwy or Felruary of 1973, 
“he date of the affidavit and, i: view of the 


observations tuat have been made about it, I would like to 
offer che affidavit in evidence. I think it is appropriate so 
there won't be any hint in this record that there is anything 


inecnsistcent between that testimony and the testimony of 


Me. Cannon here today. 


MR. MATHTAS: I believe that is totally unnecessery. 


Taere hag been no question by complaint counsel on cross or 


any other time that Mr. Cannon has made any inconsistent state- 
$ 


ments. ‘fhe witness hes appeared on the stand and 1a5 testified, 
This exhibit would be totally superfluous and the 
witness has statec he has given it a great deal of thought 


, 


sinee thon anc theze might have been some things he would change 


in there. | 
IoINERNEY: He has not said that I object strenu-| 
I venew my offer in view of that, which is 
‘otally inconsistent with the record. 
JUDGE EVES: If this wezse offered by Mr. Mathias 
with such a claim, I think it could be received. But, since 
ft is being offerea by you aithout any indication f am aware © 
that theve in inesnsistency, it ean not be received. 


WR. MeTNERFEY: I think Mr. Hathies's rerarks ¢r3 


Fe een pe ee ee ren ES a eR 
. Soe saa no eae 


totally mfounded “hat Mo. Cannon mircnt change something in 


2387 


JUDGE HINKES: Mr. Mathrex rererks ace totally 
jorelevent es far us YT am concerned. * a@ved the day I’have to! 
consider counsel's remarks as evidence. 

t the veeord be clear now, Respondent A&P 
Exhibit 52 is rejected. I must zake a formal ruling and it 


shovld be put in the rejected file. 


"ne document referred to wes marked for identi- 


“ 
mec OP 


fication as Respondent A&P Exhibit 52 and was rej2cted.) 
JUDGE HIINKES: You may go on. : 
Sy Me. MeIncrnsy: 


Q I telieve you tole us following this conversation with 


SN er eae e an ee i ON ODN AP OTT aeons ete 


ae 


wp. Schuidt in which you discussed the verious m-tcers about 


s ‘ . 
a ag 
AS A NS ETON 


a 
-peree sm 


profitebility cnd other “niags, you left with a feeling of 
elation and wepoxwted the insvanc: oP meeting te your superiors 


@ 


at Rowran Deivy. 


i 
| 
| 

MR. MATHSAS: - ject % s as beiag beyond the | 


eros3. Complaint counsel did not go into the varicus meetings { 
hetuzen AS? ond Mr. Cannon. I didn't ask one single question j{ 


ebout that. i | 


JUPGE HINKES: Let's hear the question. This is only 
{ 
@ 


Lrvtredvetion . 


WM2. MCLWERUEY: Yes, Your Honor. 


with Mo. Seimict and your 
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elation following that meeting quite a vivid recollection even 
| 


codzy? 

WR. MATHEAS: I object. What is he alovancy? 

JUDGE HINKES: There nas been some question c3 to the) | 
vividness of ‘this witness's recollection of the events and 
to that extent ---— 

MR. MATHIAS: Is this question being asked to the 
cotal meeting ov the feeling of elation? 

MR. McINERNEY: ‘The question speaks for itself. 

MR. HATHIAS: Can you read it back? 

(The pending question was read by the reporter.) 

THE WITHESS: Yes, it is very vivid in ry recollec- 
<ion. I compare it to the day I was married. 

MR. McINERNEY: I have nothing further, Your Honor. 


JUDGE HINKES: Do you have anything else, Mr. Mathias 


ain Aare 


? 
RECROSS-EXAMINATION S | 


Q Mr. Cannon, in your prior testimony, you have indicated 


i eT 


" 
eter 


= emeacemi ence 
ae | ae 


that you could have zally reduced the butterfat content of 


ey ee - : s - on - ey = 

sj py Sie Abel. dee SS oe mae 9 ae ve Pee ae 

your homogenized milk to as ow as 3.25 pereent. You have also} 
t 


oo 
and 


indinated in your testimony thet Mr. Sehmidt did not set out 


speuifiecticns as to the milk products he desixved in his 


for « bid from you. 


hes 
re 


1 
} : 


vs ” 
“e Ae 
a) te 
nce en ee mee mmncemrce 


New."vher. you were contacted by Mr. Schmidt and in 


fofovmed that ‘chersc 


i 


eons eee ee 


me 


. + 
ened 


er ee oe Ree 


SN te came a Bs Tee. S 
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and the comsetitive offer and that the other offer was being 


+ 4 ey © gherte monde wad ee 4 
38am te reduces the > wirtasFSt BONTeNT In 


cny furcaer opportunity to mak 


of fal 


any wore bids eny more offers to uc Tca Company. 

8) Did you make any protest to Nr. Scinaidt thate you could 
shave your putcerfeat content and give him a Letter price? 

A No, I did not. I was not avar2e that was a bone of con- 
tention at the tire. 


Me. Cannon, way did you offer 3.5 percent milk to ASP? 


. 
e 


into the histozy of when we served ther be: fore 5 
uced the same policy tix:t we had served them 
before, beceuse we had becn given no specifications by the Tea 
Comy ary . 
JUDGE HINKES: Is there anytiing else, Mo. Mathias? 
MR. MAYHTAS : One moment, siz, there may be. 
No further questions, Your Honor. 
Ho further aucstions. 
JUEGE HINES You mney step down, Mz. Carmon. 
(Witness excused. >) 

SULTS HEHIES: © gather there is nothing else for 
today, In that case, we are € Aiojuled to resume or. Tuesday 
momning at 1G otelick; ie thet covreet? 

Theat ic cormest. 


Jo, Wises: ‘etl be jn voeess wmtil thee time. 
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(Wnersupon, -¢ 3:59 p.m.» the nearing wes racessed, to 


i =mey J 197% 
saconvens at 10 &.ie, Teesday, Marea 12, 197%.) 
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| Q Were you purchasing the 
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eatize company? 


Did yous pos 


In ifG:: ehe contany 


entive company? 
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so. Presiden: and co:tinued an. chat cape 


, 
| esa, 


puechase of the merci.endise from that type of company. 


products you have descridtd for 


I — for the entire company. ~ 
<ion with the company change in 1984? 
elected to bring me to dew York City 


22 I was appointed Hational Director of Puxchases. 


Q Would <1at te Kecional Director of Purchases for te 


A Tat included the porchasing of all merchandise that was 
cola in the stores te the retail public. 
Q and chat would include. milk end dairy products? 


a. 1 dairy products, meats s PTCLUGS » 


f | 
$6 iF gous wiles svarytaing that the consweer buys. 
‘ ti 
$3 \. a You nany products ¢ appvontine ‘tely are ve tal 33.2 about? 
os 
A In th2 grocery line petwecen 7,609 and &,60% waich vould 


sep aucber stock “ ‘in a romm2z1 sized city 


How long did you hold this position es Hationral Puvchasing 


“oa eoupany and te following year, 156: 


Donehs: mt, and in 1963 I vas 2iect2% 


4 
~ 
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While you were Executive Vice Presicgent were you also a 


7324 


€ the Executive Comittee of the company? 

A I uas a somber of the Exeeucive Com: 

and have comtinuec as 4 member of the Ez >2cutive Counittes. 

Q As Vavional Furcn asing Director did Hershel Snitn saport 

<o you, sir? 

A Hershel Suith dic report to ms. He had a nuaber of duties, 

“he principal one being che purchase of milk and dairy products .! 
i 

Q puring <he period 1964 chrough 1970 when you held the 


<30n as National Purchasing Director as well as that of an 


° 


oereicipate 25 meetings 2 

he company yore hoth revieved and fornulated? 

4 Yes. Ye had fre ecuent meetings bevWscen ~he vacious of fi- 
mcs or the eorporatica te éeteraine in pro2d outiine? che 


uas te be pursued jn the purchasing of merchandise 


ee of tho company and a director of the companys did you wea 
1 


@ of merch nadise anc ¢ne doveloprent of stores 
tha various matters that relazed to the overall 


wo 
‘>. 


& “ne company. 
ia youe aut ias nat ude the imp? emencation of cneee 
tetas at noth the givision ond the unit Level theeugn the 
vader 4OU 
what wae wy pesponsibility » to communicate witn theas 


{ 

{ 

\ 

{ynes the ough peacquartecns buyers 4 sometin 223 ai rectly. 1 


Wow did .6P have a policy during nc p2viod 1th envouah 


oP 
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1979 with resect to the sale of private lebeled products in. 
its stoves? 
A Yes, we did have a policy wherever it was fezsible. 
Did ASP in this came time period have a policy with 


ale of private label nilk and dairy procucts 


A We had a policy the came as we dig on other prodéucts,. 
other geocery procucts. 
2 Which vas to promote the product where it was feasible? 
Thet is correct, siz. | 
What were the recsons behin® chs company's policy for 
spoviding private label wiik and dairy products? 


A There were several reasons. In the first place, it gave 


as a goeat desl more flexibility in supplying the nilk products 


~ 


as tell as ovher products because ve had move suppliers. In 


-edizion, it gave us = real advantage in that we nad under our 


prand thes: the public could only buy in our om: stores SG 
had a tendoney to draw additional traffic through our 


Finally, oF course, one of the main rezsons for busi- 


r privave brands thst we were able to ineresse our gross 


' 
{ 
| 
} 
to mote a profit end we felt that through the develop- | 


Did the /.3P Tea Company Introduce private label mili and 
Aeinw peoduets in its store diving this period of tims, 1864 fo 


-# 
rt 


we ee een Sree mE ee 
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4A Yes, we did, in 2 number of divisions. 
9 Did the ACP Tea Company introduce private label prcducts 
_- ZT am talking now atout milk and Gairy products -~ in both 


Jew York and Chicago? 
A b In 1964 we introduced it in New York and in Chicago 


ties e 


in 168%. 


9 Could you teil us what the dollar saving was <sat was 
projected in ‘lew York at the time of the switeh from brand 
label va private labei? 

Yes. It was in excess of $1 million annually. 


Mr. Corbus, curing the period 1354 through 15370 dic A&P 


a procedure that was to be followed by the buyars <ét che - 


division level when they sought to eichner change 
supplisr or sought <o changs from brand laxel to priva.:s 


_ pilk. and if 80, would you *ell us what that precedure 


A Vag. The company had a very definizce policy. te asked 
and instructed the Divisional Purchasing: Directors ‘to contest 
aus wrsible, 2eLliable diavies and te obtain from chem conpeti-- 
on pids for orivate takel, analyze’ thes, and then fincily 
Leite ‘whieh in their epinion was the bast one co submit to 


wactquartess for review by our pead milk buyer ki9 at that 


Se ene haw ae a 


lu. 326 Hersnel Smith, and if in Hershei Smit opinion the 


pee 7) we 


os meneeys = 


reper Temane HAS & sacisfactory one he would ‘ther, giscuss it 


ney the Lagal Departusrt co eliminate a; far ag yossibie any 


Oe oatinatentil 
ee eae ae et 
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possible legal conplications. 
Q During this pexiod of tixe then were the actual negotia- 
tions between the ASP representetive and the potential supplier 


carried on by people at the unit and division level? 


divisional buyer. 


Cc Has that procedure been changed? 


| 
i 
A Yes. Ac that time they were carried on by the local or 7 


A Yes. 
| MR. SOPFING: I object, Your honor. I think that | 
goss beyond the s:0pe of the dates involved, 1952 through 1870, | 
and I am somewhat dubiouz about the relevance of such testinony 
JUEGE HINKES: Mr. Curnin. . | 


WR. CURNIN: Your Honor, f think that when the Court 


ji) hears the ‘extimony, and I realize the ruling has to be male 


i 
, price theretc, Dut that this goes very circctly cud very | 
clesrly to the question of relief. We ere talking here about 
procedures which have been in effect concerning the buying of 
this particuier product and how that procedure was implemented , 
| at the various levels of unit division in headquarters. That 
' procedure hac been changed. 
I think that the changes that havo beon made should 
' te placed on this record and that Your Honor and any reviewing 
' eourt should be aware of the steps or procedures tnat have 
1 over the purchase of 


this particular product in the ASP Compeny. It iu true that 


a manind 
era tee 
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he change tht has cceurred is a change that was brought 
about subscqu2nt to 1970 but it bears divcetly on this case 
 secause it relates to the procedures that are noy being 
foliovwed in connection with the solicitation and th? purchase 


of milk and dairy products “om suppliers all across the 


—- geen ene nnn i i A ec 


natal 
I 


couizy. 


JUD3= HINKXES: Tf will overrule the objection. 


ee 
=e 


You may continue. 
MR. SOEFFING: ‘Your Honor, in that regard I az not 


zoing; tO question your ruling and I wiil abide by it but could 


eee ee eae ewe rs 


a 
Se 


ga heve a tina period as to when this did happen? 


MR. CURNIH: Yes, Your Honor. TI will pursue the 


— 


shanze, when it occurred and why it was prought aboirt. 


¢ 


By iu Curnin: 


. enemas 


{ 


") We. Corbus, you have cold us that this proasduve shas been 


snanged. UWou.d you ¢<eil us first when the change vias imple- 
aeTecaa? 

The chanjya ¥2s irplenented in Septeaber 1873. 
y Will you teil us what the change is and whet ncw praced- 
yeas have bee. implemented by the Great Atlantic ° vacific Tea 
siaaany din em-aection with its purchase of milk ani éwiry 

s-arts througnevt the country? 
Your Youur, we decided that iz was wetter to bilan 


C~J 


sumsauing of mil: for the entive compan” into hesdquarters 


«he reeso) that many Of Our local or divisions buyers - ; 


< 
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simply did not have the expertise in the puying of milk that 
we folt our headquarters buyer would have and chat we would 
twve a better contsol, 4 firmer contol, and sore inowledgeabie | 
neget ation and for that reason at least je was undar my 


° * 


sirection to inform the Retail Division that inca sere on in 


1 sfter September of last year that the purchasing oF milk and 


See cream and other dairy products be brought into lew York 
fer tandling under the direction of, it happens to ve, lie. 

Earl Pilgrim who has spent most of his business 1ifetime in the 
dairy industry. 


() Woula it be corrcet to say then, Mr. Cozbus, that the 


i supchasing of milk and d@sixy preducts for the tea company 


| “cheougheut ths country has now been centralized under the 


ee See eee 6 > ene 


—e re eee 
eee 


ee 
See oe ts 


= 


“ftpoction ead control of the heedquarters buyer and tat 
w being held by Nr. Earl Pilgrin? ' 


“i Mat ig comPecc. herpes Was One & ditional advuntage éue 


eek 


“oO ‘he faet tuat the headquarters buyer had veacy corcact wicn 
ile tlle Department which of couzse we did previoucly but 
“heve is an interplay of communication that was not possible 
axcur the pre slous arvangenent . 
gnd now tha headquarters buyer is fandliar vita thc actuai 
ns -atween Linself and the caimy, smhici: Lyeowu2 
not personally known to the headquercars buyer undes the 


+ procediz;2. * 


wnat is qerect boaeause the negotiations actun.ly eo:dudt.:. 


| 
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in Hew York bi our puyer there were directly with the supplier 

| whereas befor: all the headquarters puyer did was to review 
what was done locally. 
Q And he would review what was submitted +o him by the 1cecal 
ynit om division personnel who had themselves conducted he 


negociation? 


A ‘hat is right. 


Q Kew, Mr. -orbus, during the pericd 1964 to 1979 did A&P 


have a procedure that its unit or division buyers were to 

foliow in soliciting auotes from suppliers» including dairy 

suppliers? 

a Yes, we hada very definite procedure. First, of course, . 

je have to be cow etizive. We realize that the consuming 

sublLic was Very consetous of the price of milk so that, aurker 

one, we did hive ¢o be competitive. Number two, we were not 

a peice leade>. Ye would meet competition but based upon cur 

axperience Wwe nad leayned that if we did cut our prices of milk 
set by our competition with the vesult 


shac there was no parcicuLar advantage gained 8° far as we ware 
soneormned. ‘Ia addition, we toneenatad our buyers thet in their: 
segotiations “hey were to infora : 
ais cuotations 6 us ‘chat he shou 

‘Sow I am 10¢ prepared to say, nor do Y know, what 


supplier's costs were or Whe he would consider at 
& 


yzorit but we folt ‘chat it was very important thee 
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arrangement worked weil for both sides. In other words, if 
it was one sided, ic simply would not funecion and could not 
last. 

Carrying it to a further exireze, if the supplier didn't 
wake a reasonable return, We knew that sooner or ieter he 
would either have to discontinue being our supplier or, go out 
. of business waich in turn would be to the disadvantage of the 
cea company since we need good, healthy suppliers and as many 
ag possible. | 
a He. Corbus, the duties and responsibilitics of these in 
ASP wasponsible for purchasing products and those responsible 
Zor the sale of products in its a, were these duties and -. - 
responsibilities established throughout the company in its | 
jivizions and units as @ ouceae of company policy? oC 
i } Yes. These policies were clearly spelled out both verbally : 
ay wall as in written form. 
1 Ynder chis policy who had the vesponsibility ‘ow agtablish- 
ing <he retail price at whieh any product would be solid out of 
aa ASP store, ineluding milk and dairy products? 
A ‘he authority and sole responsibility for thec vas placed 
ayuavely in tae hands of the sales canis at divisional lavel. 
’ low did tue Unit nuyer or the Division Purchasing Director 
“uve during canis pericd of time any responsibility or ény 


aytaority whatsoever in connection with che establisivrent of 


© 


3utizing of nevail prices on any procuct out of any Ag? store? 


a> 
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